
 

32622120v2 

COURT FILE NUMBER: 2301- 03179 
 
COURT: 

 
COURT OF KING’S BENCH                                        
OF ALBERTA 

 
JUDICIAL CENTRE: 
 
MATTER:  

 
CALGARY 
 
IN THE MATTER OF THE COMPANIES 
CREDITORS ARRANGEMENT ACT, R.S.C. 1985, 
c. C-36, AS AMENDED,  
 
AND IN THE MATTER OF DYNAMIC 
TECHNOLOGIES GROUP INC., DYNAMIC 
ATTRACTIONS LTD., DYNAMIC 
ENTERTAINMENT GROUP LTD., DYNAMIC 
STRUCTURES LTD., and DYNAMIC 
ATTRACTIONS INC. 

 
APPLICANTS:  

 
DYNAMIC TECHNOLOGIES GROUP INC., 
DYNAMIC ATTRACTIONS LTD., DYNAMIC 
ENTERTAINMENT GROUP LTD., DYNAMIC 
STRUCTURES LTD., and DYNAMIC 
ATTRACTIONS INC. 
 

 

 
Bench Brief of the Applicants, Dynamic Technologies Group Inc., Dynamic Attractions 

Ltd., Dynamic Entertainment Group Ltd., Dynamic Structures Ltd. and Dynamic 
Attractions Inc. scheduled for June 2, 2023 at 10:00 a.m. before the Honourable Justice 

Nixon 
 

 
ADDRESS FOR SERVICE 
AND CONTACT 
INFORMATION OF PARTY 
FILING THIS DOCUMENT: 

MLT AIKINS LLP 
2100 Livingston Place 
222 - 3rd Avenue S.W. 
Calgary, AB T2P 0B4 
Solicitor : Ryan Zahara 
Phone Number: 403-693-5420 
Email: rzahara@mltaikins.com 
File No.: 0119375.00031 
  
 
 
 
 
 
 
 
 

Clerk’s Stamp 

 

 



 

32622120v2 

TABLE OF CONTENTS 
 

I. INTRODUCTION  ............................................................................................................. 3 

A. Background ........................................................................................................... 3 

B. The SISP and the CFCU transaction ..................................................................... 4 

II. ISSUES ............................................................................................................................ 7 

III. THE LAW ......................................................................................................................... 7 

A.       Approval of CFCU Transaction .............................................................................. 7 

IV. ORDER SOUGHT ...........................................................................................................10 

V. APPENDIX OF AUTHORITIES  .................................................................................... 101 

 

 

  



 

 3 
32622120v2 

I. INTRODUCTION 

1. This Brief is filed in support of an application by Dynamic Technologies Group Inc., 

Dynamic Attractions Ltd. (“DAL”), Dynamic Entertainment Group Ltd., Dynamic Structures 

Ltd. and Dynamic Attractions Inc. (collectively, the “Dynamic Group” or the “Applicants”) 

for an order substantially in the form of the draft order attached as Schedule "A" to the 

Application:  

(a) approving the transaction (the "Universal Transaction") contemplated under the 

documents (the "Universal Purchase Agreement") between DAL and Universal. 

(the "Purchaser") dated June 1, 2023; and 

(b) approving the transaction (the "Infinity Transaction") contemplated under the 

asset purchase and agreement (the "Infinity APA") between DAL and Infinity 

Asset Solutions Inc. (“Infinity” or the "Purchaser") dated May 17, 2023 and an 

auction services agreement (the “Infinity ASA”; together with the Infinity APA, the 

“Infinity Transaction”) between DAL and the Purchaser dated May 25, 2023. 

2. Capitalized terms not otherwise defined herein shall have the meaning given to them in 

the above-described in the Third Affidavit of Allan Francis (the “Third Francis Affidavit”) 

sworn on May 16, 2023, the Supplemental Affidavit of Allan Francis sworn on June 1, 2023 

(the “Supplemental Affidavit”), and the Second Report of the Monitor (the “Second 

Report”) dated May 18, 2023. 

A. BACKGROUND  

3. The Dynamic Group filed for CCAA protection on March 9, 2023 and was granted an initial 

order (the “Initial Order”) by Justice Fagnan and the Initial Order was extended by an 

amended and restated order (the “ARIO”) granted by Justice D.R. Mah on March 16, 2023. 

4. The Dynamic Group continues to act in good faith and with due diligence in advancing the 

CCAA proceedings. 

5. The ARIO also approved a sales and investment solicitation process (the “SISP”) to be 

commenced by the Applicants and overseen by the Monitor.  

6. The SISP was terminated on May 9, 2023, by the Monitor as a result of receiving a high 

value letter of intent (the “High Value Bid”) from PEL. The High Value Bid satisfied the 

High Value LOI criteria set out in the Confidential Supplement to the First Report. 
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7. Since the termination of the SISP, the Applicants and the Monitor have worked with PEL 

to advance the High Value Bid and work on finalizing definitive documents such that the 

transaction contemplated by the High Value Bid can be brought before this Honourable 

Court for approval at a subsequent application. 

8. The High Value Bid does not seek to acquire the Vancouver Production Facility and the 

remaining assets left at the Vancouver Production Facility will not be part of the transaction 

with PEL. 

B. THE SISP AND THE TRANSACTIONS 

9. The SISP was commenced on March 24, 2023 by way of the issuance of a Teaser by the 

Monitor, including a news release by Global Newswire to its North American distribution 

list, targeted email blasts to 95 parties, and a further approximately 130 parties identified 

by the Monitor.1   

10. As the SISP progressed, the Monitor, in consultation with the Applicants, identified the 

likely result that certain equipment, inventory and assets associated with DAL’s 

manufacturing operations, namely the Surplus Equipment and the Demo Assets would not 

be included in any LOIs.2 

11. As part of the SISP, the Monitor sought and obtained proposals from auction companies 

for the purchase and sale of surplus inventory, including equipment, inventory, and assets 

(the “Surplus Inventory”) located at the Applicants’ production facility in Port Coquitlam 

(the “Vancouver Production Facility”). 

12. The auction proposals received by the Monitor are described in more detail in the 

Confidential Supplement to the Second Report dated May 18, 2023. 

13. The Applicants, in conjunction with the Monitor, evaluated the Auction Proposal with 

consideration of, among other things: 

(a) the scope of assets included; 

(b) the net minimum guarantees; 

 
1 Second Report of the Monitor, filed May 19, 2023 (“Second Report”) at para. 15. 
2 Second Report at para. 23. 
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(c) the fee structures, including commissions, buyer’s premiums, sharing thresholders 

and cost deductions; 

(d) key dates, including proposed auction dates and the length of time required at the 

Vancouver Production Facility;  

(e) closing risk and risk associated with maximizing recoveries under each proposal; 

(f) flexibility based on the outcome of the SISP; and 

(g) the proposed consideration structures and the anticipated recoveries.3 

14. The proposal submitted by Infinity was determined to be the highest and best recovery for 

the Surplus Inventory in the circumstances and was generated from the SISP.  

15. The Infinity APA will allow for a substantial portion of the Surplus Inventory to be sold and 

removed from the Vancouver Production Facility and will generate additional significant 

revenue during the CCAA proceedings. The Infinity ASA will also allow for any additional 

inventory or assets to be monetized by DAL in order to maximize the return of that property 

for DAL’s stakeholders. 

16. The Monitor has provided the following comments in respect of the Infinity APA: 

(a) Infinity will conduct an auction at the Vancouver Production Facility to be 

concluded prior to July 15, 2023 and will receive all proceeds; 

(b) A deposit is payable within five business days following execution with the balance 

of the purchase price being payable immediately following all closing conditions 

being satisfied;  

(c) The only material condition to closing is the approval of the Infinity APA by this 

Honourable Court;4 

(d) The cash purchase price provided by Infinity provides for the highest expected 

recoveries for the Surplus Equipment in the circumstances; 

 
3 Second Report at para. 26. 
4 Second Report at para. 28. 
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(e) Based on the Monitor’s prior experience with auctioneers and liquidators, the 

structure of, and other key terms in, the Infinity APA are commercially reasonable 

given the nature, locations and condition of the assets; and 

(f) The Infinity Transaction does not include any assets contemplated to be included 

in the PEL Transaction or the Universal Transaction (i.e. the Demo Assets). 

17. The Monitor also noted that the direct purchase by Infinity has the highest guaranteed 

realization and will result in monetization of the Surplus Equipment in a timely manner. As 

a result, the Monitor recommends the approval of the Infinity APA.5 

18. The Universal Transaction is for the sale of a discreet asset which was a demonstration 

track constructed for the Harry Potter Forbidden Journey ride and which remains in place 

at the Vancouver Production Facility.  

19. DAL received a request from Universal to decommission and disassemble the track and 

pack/crate it for shipment to Universal. 

20. The definitive terms of this transaction are: 

(a) A lumpsum payment of USD$135,000 by Universal to DAL for the track 

disassembly, packing, crating, loading and administration of the Demo Assets; 

(b) Universal will be responsible to cover all shipping costs from the Vancouver 

Production Facility to the final destination; and  

(c) Universal will pay all outstanding invoices to the Applications prior to the loading 

of the Demo Assets.6 

21. The Demo Assets currently occupy a significant portion of the Vancouver Production 

Facility and need to be removed in order to allow Infinity to proceed with the Surplus 

Equipment auction. Further, the Demo Assets: 

(a) were not included in the Auction Proposals due to potential ownership disputes 

between DAL and Universal; and 

 
5 Second Report at para. 30. 
6 Second Report at para 33 and Supplement to Third Affidavit of Allan Francis, sworn June 1, 2023 (“Supplemental Affidavit”), Exhibit 

“1”. 
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(b) have no material value to any party other than Universal and any disposal costs 

would likely exceed the scrap value.7 

22. The Applicants are seeking a vesting order in respect of the Universal Transaction as it 

would be considered a transaction outside of the ordinary course of business.8  

II. ISSUES 

23. The Applicant respectfully submit that this application raises the following issue, namely:  

(a) whether the Infinity Transaction and the Universal Transaction should be 

approved. 

III. THE LAW 

A. APPROVAL OF INFINITY APA AND UNIVERSAL TRANSACTION 

24. The Applicants seek approval of the Infinity Transaction and the Universal Transaction. 

25. Section 36(1) of the CCAA provides that a sale or disposal of assets outside the ordinary 

course of business by a debtor may only occur with the approval of the Court on notice to 

affected creditors. The factors to be considered in the approval of such a proposed sale 

or disposal of assets are set out in subsection 36(3) of the CCAA:  

Factors to be considered 

(3) In deciding whether to grant the authorization, the court is to consider, 

among other things, 

(a)  whether the process leading to the proposed sale or disposition was 

reasonable in the circumstances; 

(b)  whether the monitor approved the process leading to the proposed 

sale or disposition; 

 
7 Second Report at para 34. 
8 Second Report at para 35. 
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(c)  whether the monitor filed with the court a report stating that in their 

opinion the sale or disposition would be more beneficial to the creditors 

than a sale or disposition under a bankruptcy; 

(d)  the extent to which the creditors were consulted; 

(e)  the effects of the proposed sale or disposition on the creditors and 

other interested parties; and 

(f) whether the consideration to be received for the assets is reasonable 

and fair, taking into account their market value.9 

26. The Court has jurisdiction pursuant to Section 36(6) of the CCAA to authorize a sale free 

and clear of any security, charge or other restriction, provided that it also orders that the 

proceeds of the sale are subject to a security, charge or other restriction in favour of the 

creditor whose security, charge or other restriction is affected by the order.  

27. This jurisdiction under Section 36(6) to authorize the sale of assets free and clear of any 

restriction is consistent with the discretion granted to the Courts by Section 11 of the CCAA 

to make any order appropriate in the circumstances and reflects the practical reality that 

absent clear title, purchaser would not be prepared to pay a fair price for a CCAA debtor’s 

assets. 

28. Prior to the enactment of Section 36(3), when reviewing a disposition of assets in a CCAA 

proceeding. CCAA courts considered the following factors adopted by the Ontario Court 

of Appeal in Royal Bank v. Soundair Corp.10 relating to a sale of assets by a receiver. The 

Soundair factors, which overlap with the Section 36(3) factors, remain relevant when 

considering the statutory test: 

(a) Whether sufficient effort has been made to obtain the best price and that the 

receiver or debtor (as applicable) has not acted improvidently; 

(b) Whether the interest of all parties have been considered; 

(c) The efficacy and integrity of the process by which offers have been obtained; and 

 
9 CCAA, section 36, at TAB “1” to the Appendix of Authorities. 
10 Royal Bank v. Soundair Corp., 1991 CanLII 2727 (ON CA), 83 D.L.R (4th) 76 at para 16, at TAB “2” to the Appendix of Authorities. 
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(d) Whether there has been unfairness in the working out of the process. 

29. The Section 36(3) factors are to be taken into account by the Court, however, such factors 

are not exhaustive and do not all need to be satisfied in order for the Court to grant an 

order approving a sale transaction. The Court must look at the proposed transaction as a 

whole and determine whether it is appropriate, fair and reasonable in the circumstances 

and thus ought to be approved.11 

30. In addition, Section 11 of the CCAA provides this court with a broad and liberal power to 

achieve the overall objective of the CCAA. Courts have routinely exercised this discretion 

to grant relief to a debtor that advances the progress of the proceedings and “fills in the 

gaps” between the provisions of the statute in a way that is consistent with the broad public 

policy objectives of the CCAA.12 

31. The process leading to the proposed sale was reasonable in the circumstances, and 

resulted in the Infinity APA for the sale of the Surplus Equipment. The Infinity APA 

maximizes the return to the Applicants and their stakeholders. PEL is the primary secured 

creditor, and supports the Infinity APA. The Infinity ASA also allows DAL to monetize any 

remaining assets left on site that are not being sold through the Infinity APA, the 

transaction with PEL and the Universal Transaction. 

32. The Monitor has also reviewed the Infinity Transaction and the Universal Transaction and 

has approved the Infinity Transaction and the Universal Transaction.   

33. The Applicants submit that the Infinity Transaction and Universal Transaction both satisfy 

the factors in Section 36(3) and the Soundair factors, are fair, reasonable and appropriate 

in the circumstances and should be approved for the following reasons: 

(a) The Infinity Transaction and Universal Transaction are the only viable outcome 

available to the Applicants for the Surplus Equipment and the Demo Assets; 

(b) The process leading to the Infinity Transaction and Universal Transaction was 

reasonable and was supported by the Monitor. The Infinity Transaction arose from 

 
11 White Birch Paper Holding Co., Re, 2010 QCCS 4915 at paras. 48 and 49, at TAB “3” to the Appendix of Authorities. 
12 Cinram International Inc., Re, 2012 ONSC 3767 at para. 37 and Sch. C at paras 58-59, at TAB “4” to the Appendix of Authorities. 
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Companies’ Creditors Arrangement Arrangements avec les créanciers des compagnies
PART II Jurisdiction of Courts PARTIE II Juridiction des tribunaux
Sections 10-11.001 Articles 10-11.001

Current to May 17, 2023

Last amended on April 27, 2023

13 À jour au 17 mai 2023

Dernière modification le 27 avril 2023

Form of applications Forme des demandes

10 (1) Applications under this Act shall be made by pe-
tition or by way of originating summons or notice of mo-
tion in accordance with the practice of the court in which
the application is made.

10 (1) Les demandes prévues par la présente loi
peuvent être formulées par requête ou par voie d’assigna-
tion introductive d’instance ou d’avis de motion confor-
mément à la pratique du tribunal auquel la demande est
présentée.

Documents that must accompany initial application Documents accompagnant la demande initiale

(2) An initial application must be accompanied by

(a) a statement indicating, on a weekly basis, the pro-
jected cash flow of the debtor company;

(b) a report containing the prescribed representations
of the debtor company regarding the preparation of
the cash-flow statement; and

(c) copies of all financial statements, audited or unau-
dited, prepared during the year before the application
or, if no such statements were prepared in that year, a
copy of the most recent such statement.

(2) La demande initiale doit être accompagnée :

a) d’un état portant, projections à l’appui, sur l’évolu-
tion hebdomadaire de l’encaisse de la compagnie débi-
trice;

b) d’un rapport contenant les observations réglemen-
taires de la compagnie débitrice relativement à l’éta-
blissement de cet état;

c) d’une copie des états financiers, vérifiés ou non,
établis au cours de l’année précédant la demande ou, à
défaut, d’une copie des états financiers les plus ré-
cents.

Publication ban Interdiction de mettre l’état à la disposition du public

(3) The court may make an order prohibiting the release
to the public of any cash-flow statement, or any part of a
cash-flow statement, if it is satisfied that the release
would unduly prejudice the debtor company and the
making of the order would not unduly prejudice the com-
pany’s creditors, but the court may, in the order, direct
that the cash-flow statement or any part of it be made
available to any person specified in the order on any
terms or conditions that the court considers appropriate.
R.S., 1985, c. C-36, s. 10; 2005, c. 47, s. 127.

(3) Le tribunal peut, par ordonnance, interdire la com-
munication au public de tout ou partie de l’état de l’évo-
lution de l’encaisse de la compagnie débitrice s’il est
convaincu que sa communication causerait un préjudice
indu à celle-ci et que sa non-communication ne causerait
pas de préjudice indu à ses créanciers. Il peut toutefois
préciser dans l’ordonnance que tout ou partie de cet état
peut être communiqué, aux conditions qu’il estime indi-
quées, à la personne qu’il nomme.
L.R. (1985), ch. C-36, art. 10; 2005, ch. 47, art. 127.

General power of court Pouvoir général du tribunal

11 Despite anything in the Bankruptcy and Insolvency
Act or the Winding-up and Restructuring Act, if an ap-
plication is made under this Act in respect of a debtor
company, the court, on the application of any person in-
terested in the matter, may, subject to the restrictions set
out in this Act, on notice to any other person or without
notice as it may see fit, make any order that it considers
appropriate in the circumstances.
R.S., 1985, c. C-36, s. 11; 1992, c. 27, s. 90; 1996, c. 6, s. 167; 1997, c. 12, s. 124; 2005, c.
47, s. 128.

11 Malgré toute disposition de la Loi sur la faillite et
l’insolvabilité ou de la Loi sur les liquidations et les re-
structurations, le tribunal peut, dans le cas de toute de-
mande sous le régime de la présente loi à l’égard d’une
compagnie débitrice, rendre, sur demande d’un intéressé,
mais sous réserve des restrictions prévues par la présente
loi et avec ou sans avis, toute ordonnance qu’il estime in-
diquée.
L.R. (1985), ch. C-36, art. 11; 1992, ch. 27, art. 90; 1996, ch. 6, art. 167; 1997, ch. 12, art.
124; 2005, ch. 47, art. 128.

Relief reasonably necessary Redressements normalement nécessaires

11.001 An order made under section 11 at the same
time as an order made under subsection 11.02(1) or dur-
ing the period referred to in an order made under that
subsection with respect to an initial application shall be

11.001 L’ordonnance rendue au titre de l’article 11 en
même temps que l’ordonnance rendue au titre du para-
graphe 11.02(1) ou pendant la période visée dans l’ordon-
nance rendue au titre de ce paragraphe relativement à la
demande initiale n’est limitée qu’aux redressements nor-
malement nécessaires à la continuation de l’exploitation

jeeles
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Companies’ Creditors Arrangement Arrangements avec les créanciers des compagnies
PART III General PARTIE III Dispositions générales
Obligations and Prohibitions Obligations et interdiction
Section 36 Article 36

Current to May 17, 2023

Last amended on April 27, 2023

47 À jour au 17 mai 2023

Dernière modification le 27 avril 2023

Factors to be considered Facteurs à prendre en considération

(3) In deciding whether to grant the authorization, the
court is to consider, among other things,

(a) whether the process leading to the proposed sale
or disposition was reasonable in the circumstances;

(b) whether the monitor approved the process leading
to the proposed sale or disposition;

(c) whether the monitor filed with the court a report
stating that in their opinion the sale or disposition
would be more beneficial to the creditors than a sale
or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on
the creditors and other interested parties; and

(f) whether the consideration to be received for the
assets is reasonable and fair, taking into account their
market value.

(3) Pour décider s’il accorde l’autorisation, le tribunal
prend en considération, entre autres, les facteurs sui-
vants :

a) la justification des circonstances ayant mené au
projet de disposition;

b) l’acquiescement du contrôleur au processus ayant
mené au projet de disposition, le cas échéant;

c) le dépôt par celui-ci d’un rapport précisant que, à
son avis, la disposition sera plus avantageuse pour les
créanciers que si elle était faite dans le cadre de la
faillite;

d) la suffisance des consultations menées auprès des
créanciers;

e) les effets du projet de disposition sur les droits de
tout intéressé, notamment les créanciers;

f) le caractère juste et raisonnable de la contrepartie
reçue pour les actifs compte tenu de leur valeur mar-
chande.

Additional factors — related persons Autres facteurs

(4) If the proposed sale or disposition is to a person who
is related to the company, the court may, after consider-
ing the factors referred to in subsection (3), grant the au-
thorization only if it is satisfied that

(a) good faith efforts were made to sell or otherwise
dispose of the assets to persons who are not related to
the company; and

(b) the consideration to be received is superior to the
consideration that would be received under any other
offer made in accordance with the process leading to
the proposed sale or disposition.

(4) Si la compagnie projette de disposer d’actifs en fa-
veur d’une personne à laquelle elle est liée, le tribunal,
après avoir pris ces facteurs en considération, ne peut ac-
corder l’autorisation que s’il est convaincu :

a) d’une part, que les efforts voulus ont été faits pour
disposer des actifs en faveur d’une personne qui n’est
pas liée à la compagnie;

b) d’autre part, que la contrepartie offerte pour les ac-
tifs est plus avantageuse que celle qui découlerait de
toute autre offre reçue dans le cadre du projet de dis-
position.

Related persons Personnes liées

(5) For the purpose of subsection (4), a person who is re-
lated to the company includes

(a) a director or officer of the company;

(b) a person who has or has had, directly or indirectly,
control in fact of the company; and

(c) a person who is related to a person described in
paragraph (a) or (b).

(5) Pour l’application du paragraphe (4), les personnes
ci-après sont considérées comme liées à la compagnie :

a) le dirigeant ou l’administrateur de celle-ci;

b) la personne qui, directement ou indirectement, en
a ou en a eu le contrôle de fait;

c) la personne liée à toute personne visée aux alinéas
a) ou b).
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Companies’ Creditors Arrangement Arrangements avec les créanciers des compagnies
PART III General PARTIE III Dispositions générales
Obligations and Prohibitions Obligations et interdiction
Sections 36-36.1 Articles 36-36.1

Current to May 17, 2023

Last amended on April 27, 2023

48 À jour au 17 mai 2023

Dernière modification le 27 avril 2023

Assets may be disposed of free and clear Autorisation de disposer des actifs en les libérant de
restrictions

(6) The court may authorize a sale or disposition free
and clear of any security, charge or other restriction and,
if it does, it shall also order that other assets of the com-
pany or the proceeds of the sale or disposition be subject
to a security, charge or other restriction in favour of the
creditor whose security, charge or other restriction is to
be affected by the order.

(6) Le tribunal peut autoriser la disposition d’actifs de la
compagnie, purgés de toute charge, sûreté ou autre res-
triction, et, le cas échéant, est tenu d’assujettir le produit
de la disposition ou d’autres de ses actifs à une charge,
sûreté ou autre restriction en faveur des créanciers tou-
chés par la purge.

Restriction — employers Restriction à l’égard des employeurs

(7) The court may grant the authorization only if the
court is satisfied that the company can and will make the
payments that would have been required under para-
graphs 6(5)(a) and (6)(a) if the court had sanctioned the
compromise or arrangement.

(7) Il ne peut autoriser la disposition que s’il est convain-
cu que la compagnie est en mesure d’effectuer et effec-
tuera les paiements qui auraient été exigés en vertu des
alinéas 6(5)a) et (6)a) s’il avait homologué la transaction
ou l’arrangement.

Restriction — intellectual property Restriction à l’égard de la propriété intellectuelle

(8) If, on the day on which an order is made under this
Act in respect of the company, the company is a party to
an agreement that grants to another party a right to use
intellectual property that is included in a sale or disposi-
tion authorized under subsection (6), that sale or disposi-
tion does not affect that other party’s right to use the in-
tellectual property — including the other party’s right to
enforce an exclusive use — during the term of the agree-
ment, including any period for which the other party ex-
tends the agreement as of right, as long as the other party
continues to perform its obligations under the agreement
in relation to the use of the intellectual property.
2005, c. 47, s. 131; 2007, c. 36, s. 78; 2017, c. 26, s. 14; 2018, c. 27, s. 269.

(8) Si, à la date à laquelle une ordonnance est rendue à
son égard sous le régime de la présente loi, la compagnie
est partie à un contrat qui autorise une autre partie à uti-
liser un droit de propriété intellectuelle qui est compris
dans la disposition d’actifs autorisée en vertu du para-
graphe (6), cette disposition n’empêche pas l’autre partie
d’utiliser le droit en question ni d’en faire respecter l’uti-
lisation exclusive, à condition que cette autre partie res-
pecte ses obligations contractuelles à l’égard de l’utilisa-
tion de ce droit, et ce, pour la période prévue au contrat
et pour toute prolongation de celle-ci dont elle se prévaut
de plein droit.
2005, ch. 47, art. 131; 2007, ch. 36, art. 78; 2017, ch. 26, art. 14; 2018, ch. 27, art. 269.

Preferences and Transfers at
Undervalue

Traitements préférentiels et
opérations sous-évaluées

Application of sections 38 and 95 to 101 of the
Bankruptcy and Insolvency Act

Application des articles 38 et 95 à 101 de la Loi sur la
faillite et l’insolvabilité

36.1 (1) Sections 38 and 95 to 101 of the Bankruptcy
and Insolvency Act apply, with any modifications that
the circumstances require, in respect of a compromise or
arrangement unless the compromise or arrangement
provides otherwise.

36.1 (1) Les articles 38 et 95 à 101 de la Loi sur la
faillite et l’insolvabilité s’appliquent, avec les adaptations
nécessaires, à la transaction ou à l’arrangement sauf dis-
position contraire de ceux-ci.

Interpretation Interprétation

(2) For the purposes of subsection (1), a reference in sec-
tions 38 and 95 to 101 of the Bankruptcy and Insolvency
Act

(a) to “date of the bankruptcy” is to be read as a refer-
ence to “day on which proceedings commence under
this Act”;

(2) Pour l’application du paragraphe (1), la mention, aux
articles 38 et 95 à 101 de la Loi sur la faillite et l’insolva-
bilité, de la date de la faillite vaut mention de la date à la-
quelle une procédure a été intentée sous le régime de la
présente loi, celle du syndic vaut mention du contrôleur
et celle du failli, de la personne insolvable ou du débiteur
vaut mention de la compagnie débitrice.
2005, ch. 47, art. 131; 2007, ch. 36, art. 78.
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N.J. Spies , for Frontier Air Limited.

Galligan J.A. :

1      This is an appeal from the order of Rosenberg J. made on May 1, 1991. By that order, he approved the sale of Air Toronto
to Ontario Express Limited and Frontier Air Limited, and he dismissed a motion to approve an offer to purchase Air Toronto
by 922246 Ontario Limited.

2      It is necessary at the outset to give some background to the dispute. Soundair Corporation ("Soundair") is a corporation
engaged in the air transport business. It has three divisions. One of them is Air Toronto. Air Toronto operates a scheduled airline
from Toronto to a number of mid-sized cities in the United States of America. Its routes serve as feeders to several of Air
Canada's routes. Pursuant to a connector agreement, Air Canada provides some services to Air Toronto and benefits from the
feeder traffic provided by it. The operational relationship between Air Canada and Air Toronto is a close one.

3      In the latter part of 1989 and the early part of 1990, Soundair was in financial difficulty. Soundair has two secured
creditors who have an interest in the assets of Air Toronto. The Royal Bank of Canada (the "Royal Bank") is owed at least
$65 million dollars. The appellants Canadian Pension Capital Limited and Canadian Insurers' Capital Corporation (collectively
called "CCFL") are owed approximately $9,500,000. Those creditors will have a deficiency expected to be in excess of $50
million on the winding up of Soundair.

4      On April 26, 1990, upon the motion of the Royal Bank, O'Brien J. appointed Ernst & Young Inc. (the "receiver") as receiver
of all of the assets, property and undertakings of Soundair. The order required the receiver to operate Air Toronto and sell it as
a going concern. Because of the close relationship between Air Toronto and Air Canada, it was contemplated that the receiver
would obtain the assistance of Air Canada to operate Air Toronto. The order authorized the receiver:
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(b) to enter into contractual arrangements with Air Canada to retain a manager or operator, including Air Canada, to manage
and operate Air Toronto under the supervision of Ernst & Young Inc. until the completion of the sale of Air Toronto to
Air Canada or other person.

Also because of the close relationship, it was expected that Air Canada would purchase Air Toronto. To that end, the order of
O'Brien J. authorized the Receiver:

(c) to negotiate and do all things necessary or desirable to complete a sale of Air Toronto to Air Canada and, if a sale
to Air Canada cannot be completed, to negotiate and sell Air Toronto to another person, subject to terms and conditions
approved by this Court.

5      Over a period of several weeks following that order, negotiations directed towards the sale of Air Toronto took place
between the receiver and Air Canada. Air Canada had an agreement with the receiver that it would have exclusive negotiating
rights during that period. I do not think it is necessary to review those negotiations, but I note that Air Canada had complete
access to all of the operations of Air Toronto and conducted due diligence examinations. It became thoroughly acquainted with
every aspect of Air Toronto's operations.

6      Those negotiations came to an end when an offer made by Air Canada on June 19, 1990, was considered unsatisfactory
by the receiver. The offer was not accepted and lapsed. Having regard to the tenor of Air Canada's negotiating stance and a
letter sent by its solicitors on July 20, 1990, I think that the receiver was eminently reasonable when it decided that there was
no realistic possibility of selling Air Toronto to Air Canada.

7      The receiver then looked elsewhere. Air Toronto's feeder business is very attractive, but it only has value to a national airline.
The receiver concluded reasonably, therefore, that it was commercially necessary for one of Canada's two national airlines to
be involved in any sale of Air Toronto. Realistically, there were only two possible purchasers, whether direct or indirect. They
were Air Canada and Canadian Airlines International.

8      It was well known in the air transport industry that Air Toronto was for sale. During the months following the collapse of
the negotiations with Air Canada, the receiver tried unsuccessfully to find viable purchasers. In late 1990, the receiver turned
to Canadian Airlines International, the only realistic alternative. Negotiations began between them. Those negotiations led to
a letter of intent dated February 11, 1990. On March 6, 1991, the receiver received an offer from Ontario Express Limited and
Frontier Airlines Limited, who are subsidiaries of Canadian Airlines International. This offer is called the OEL offer.

9      In the meantime, Air Canada and CCFL were having discussions about making an offer for the purchase of Air Toronto.
They formed 922246 Ontario Limited ("922") for the purpose of purchasing Air Toronto. On March 1, 1991, CCFL wrote to the
receiver saying that it proposed to make an offer. On March 7, 1991, Air Canada and CCFL presented an offer to the receiver
in the name of 922. For convenience, its offers are called the "922 offers."

10      The first 922 offer contained a condition which was unacceptable to the receiver. I will refer to that condition in more
detail later. The receiver declined the 922 offer and on March 8, 1991, accepted the OEL offer. Subsequently, 922 obtained
an order allowing it to make a second offer. It then submitted an offer which was virtually identical to that of March 7, 1991,
except that the unacceptable condition had been removed.

11      The proceedings before Rosenberg J. then followed. He approved the sale to OEL and dismissed a motion for the
acceptance of the 922 offer. Before Rosenberg J., and in this court, both CCFL and the Royal Bank supported the acceptance
of the second 922 offer.

12      There are only two issues which must be resolved in this appeal. They are:

(1) Did the receiver act properly when it entered into an agreement to sell Air Toronto to OEL?

(2) What effect does the support of the 922 offer by the secured creditors have on the result?
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13      I will deal with the two issues separately.

1. Did the Receiver Act Properly in Agreeing to Sell to OEL?

14      Before dealing with that issue, there are three general observations which I think I should make. The first is that the sale
of an airline as a going concern is a very complex process. The best method of selling an airline at the best price is something
far removed from the expertise of a court. When a court appoints a receiver to use its commercial expertise to sell an airline, it
is inescapable that it intends to rely upon the receiver's expertise and not upon its own. Therefore, the court must place a great
deal of confidence in the actions taken and in the opinions formed by the receiver. It should also assume that the receiver is
acting properly unless the contrary is clearly shown. The second observation is that the court should be reluctant to second-
guess, with the benefit of hindsight, the considered business decisions made by its receiver. The third observation which I wish
to make is that the conduct of the receiver should be reviewed in the light of the specific mandate given to him by the court.

15      The order of O'Brien J. provided that if the receiver could not complete the sale to Air Canada that it was "to negotiate
and sell Air Toronto to another person." The court did not say how the receiver was to negotiate the sale. It did not say it was
to call for bids or conduct an auction. It told the receiver to negotiate and sell. It obviously intended, because of the unusual
nature of the asset being sold, to leave the method of sale substantially in the discretion of the receiver. I think, therefore, that
the court should not review minutely the process of the sale when, broadly speaking, it appears to the court to be a just process.

16      As did Rosenberg J., I adopt as correct the statement made by Anderson J. in Crown Trust Co. v. Rosenberg (1986), 60
O.R. (2d) 87, 67 C.B.R. (N.S.) 320n, 22 C.P.C. (2d) 131, 39 D.L.R. (4th) 526 (H.C.) , at pp. 92-94 [O.R.], of the duties which
a court must perform when deciding whether a receiver who has sold a property acted properly. When he set out the court's
duties, he did not put them in any order of priority, nor do I. I summarize those duties as follows:

1. It should consider whether the receiver has made a sufficient effort to get the best price and has not acted improvidently.

2. It should consider the interests of all parties.

3. It should consider the efficacy and integrity of the process by which offers are obtained.

4. It should consider whether there has been unfairness in the working out of the process.

17      I intend to discuss the performance of those duties separately.

1. Did the Receiver make a sufficient effort to get the best price and did it act providently?

18      Having regard to the fact that it was highly unlikely that a commercially viable sale could be made to anyone but the two
national airlines, or to someone supported by either of them, it is my view that the receiver acted wisely and reasonably when it
negotiated only with Air Canada and Canadian Airlines International. Furthermore, when Air Canada said that it would submit
no further offers and gave the impression that it would not participate further in the receiver's efforts to sell, the only course
reasonably open to the receiver was to negotiate with Canadian Airlines International. Realistically, there was nowhere else to
go but to Canadian Airlines International. In do ing so, it is my opinion that the receiver made sufficient efforts to sell the airline.

19      When the receiver got the OEL offer on March 6, 1991, it was over 10 months since it had been charged with the
responsibility of selling Air Toronto. Until then, the receiver had not received one offer which it thought was acceptable. After
substantial efforts to sell the airline over that period, I find it difficult to think that the receiver acted improvidently in accepting
the only acceptable offer which it had.

20      On March 8, 1991, the date when the receiver accepted the OEL offer, it had only two offers, the OEL offer, which
was acceptable, and the 922 offer, which contained an unacceptable condition. I cannot see how the receiver, assuming for the
moment that the price was reasonable, could have done anything but accept the OEL offer.

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1986268081&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1986268081&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
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21      When deciding whether a receiver had acted providently, the court should examine the conduct of the receiver in light of
the information the receiver had when it agreed to accept an offer. In this case, the court should look at the receiver's conduct
in the light of the information it had when it made its decision on March 8, 1991. The court should be very cautious before
deciding that the receiver's conduct was improvident based upon information which has come to light after it made its decision.
To do so, in my view, would derogate from the mandate to sell given to the receiver by the order of O'Brien J. I agree with and
adopt what was said by Anderson J. in Crown Trust Co. v. Rosenberg , supra, at p. 112 [O.R.]:

Its decision was made as a matter of business judgment on the elements then available to it . It is of the very essence
of a receiver's function to make such judgments and in the making of them to act seriously and responsibly so as to be
prepared to stand behind them.

If the court were to reject the recommendation of the Receiver in any but the most exceptional circumstances, it would
materially diminish and weaken the role and function of the Receiver both in the perception of receivers and in the
perception of any others who might have occasion to deal with them. It would lead to the conclusion that the decision of
the Receiver was of little weight and that the real decision was always made upon the motion for approval. That would be
a consequence susceptible of immensely damaging results to the disposition of assets by court-appointed receivers.

[Emphasis added.]

22      I also agree with and adopt what was said by Macdonald J.A. in Cameron v. Bank of Nova Scotia (1981), 38 C.B.R. (N.S.)
1, 45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.) , at p. 11 [C.B.R.]:

In my opinion if the decision of the receiver to enter into an agreement of sale, subject to court approval, with respect to
certain assets is reasonable and sound under the circumstances at the time existing it should not be set aside simply because
a later and higher bid is made. To do so would literally create chaos in the commercial world and receivers and purchasers
would never be sure they had a binding agreement.

[Emphasis added.]

23      On March 8, 1991, the receiver had two offers. One was the OEL offer, which it considered satisfactory but which could be
withdrawn by OEL at any time before it was accepted. The receiver also had the 922 offer, which contained a condition that was
totally unacceptable. It had no other offers. It was faced with the dilemma of whether it should decline to accept the OEL offer
and run the risk of it being withdrawn, in the hope that an acceptable offer would be forthcoming from 922. An affidavit filed by
the president of the receiver describes the dilemma which the receiver faced, and the judgment made in the light of that dilemma:

24. An asset purchase agreement was received by Ernst & Young on March 7, 1991 which was dated March 6, 1991. This
agreement was received from CCFL in respect of their offer to purchase the assets and undertaking of Air Toronto. Apart
from financial considerations, which will be considered in a subsequent affidavit, the Receiver determined that it would not
be prudent to delay acceptance of the OEL agreement to negotiate a highly uncertain arrangement with Air Canada and
CCFL . Air Canada had the benefit of an 'exclusive' in negotiations for Air Toronto and had clearly indicated its intention
take itself out of the running while ensuring that no other party could seek to purchase Air Toronto and maintain the Air
Canada connector arrangement vital to its survival. The CCFL offer represented a radical reversal of this position by Air
Canada at the eleventh hour. However, it contained a significant number of conditions to closing which were entirely
beyond the control of the Receiver. As well, the CCFL offer came less than 24 hours before signing of the agreement with
OEL which had been negotiated over a period of months, at great time and expense.

[Emphasis added.] I am convinced that the decision made was a sound one in the circumstances faced by the receiver on March
8, 1991.

24      I now turn to consider whether the price contained in the OEL offer was one which it was provident to accept. At the
outset, I think that the fact that the OEL offer was the only acceptable one available to the receiver on March 8, 1991, after 10
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months of trying to sell the airline, is strong evidence that the price in it was reasonable. In a deteriorating economy, I doubt
that it would have been wise to wait any longer.

25      I mentioned earlier that, pursuant to an order, 922 was permitted to present a second offer. During the hearing of the
appeal, counsel compared at great length the price contained in the second 922 offer with the price contained in the OEL offer.
Counsel put forth various hypotheses supporting their contentions that one offer was better than the other.

26      It is my opinion that the price contained in the 922 offer is relevant only if it shows that the price obtained by the receiver
in the OEL offer was not a reasonable one. In Crown Trust Co. v. Rosenberg , supra, Anderson J., at p. 113 [O.R.], discussed
the comparison of offers in the following way:

No doubt, as the cases have indicated, situations might arise where the disparity was so great as to call in question the
adequacy of the mechanism which had produced the offers. It is not so here, and in my view that is substantially an end
of the matter.

27      In two judgments, Saunders J. considered the circumstances in which an offer submitted after the receiver had agreed to
a sale should be considered by the court. The first is Re Selkirk (1986), 58 C.B.R. (N.S.) 245 (Ont. S.C.) , at p. 247:

If, for example, in this case there had been a second offer of a substantially higher amount, then the court would have to
take that offer into consideration in assessing whether the receiver had properly carried out his function of endeavouring
to obtain the best price for the property.

28      The second is Re Beauty Counsellors of Canada Ltd. (1986), 58 C.B.R. (N.S.) 237 (Ont. S.C.) , at p. 243:

If a substantially higher bid turns up at the approval stage, the court should consider it. Such a bid may indicate, for
example, that the trustee has not properly carried out its duty to endeavour to obtain the best price for the estate.

29      In Re Selkirk (1987), 64 C.B.R. (N.S.) 140 (Ont. S.C.) , at p. 142, McRae J. expressed a similar view:

The court will not lightly withhold approval of a sale by the receiver, particularly in a case such as this where the receiver
is given rather wide discretionary authority as per the order of Mr. Justice Trainor and, of course, where the receiver is
an officer of this court. Only in a case where there seems to be some unfairness in the process of the sale or where there
are substantially higher offers which would tend to show that the sale was improvident will the court withhold approval. It
is important that the court recognize the commercial exigencies that would flow if prospective purchasers are allowed to
wait until the sale is in court for approval before submitting their final offer. This is something that must be discouraged.

[Emphasis added.]

30      What those cases show is that the prices in other offers have relevance only if they show that the price contained in the
offer accepted by the receiver was so unreasonably low as to demonstrate that the receiver was improvident in accepting it. I
am of the opinion, therefore, that if they do not tend to show that the receiver was improvident, they should not be considered
upon a motion to confirm a sale recommended by a court-appointed receiver. If they were, the process would be changed from
a sale by a receiver, subject to court approval, into an auction conducted by the court at the time approval is sought. In my
opinion, the latter course is unfair to the person who has entered bona fide into an agreement with the receiver, can only lead
to chaos, and must be discouraged.

31      If, however, the subsequent offer is so substantially higher than the sale recommended by the receiver, then it may be
that the receiver has not conducted the sale properly. In such circumstances, the court would be justified itself in entering into
the sale process by considering competitive bids. However, I think that that process should be entered into only if the court is
satisfied that the receiver has not properly conducted the sale which it has recommended to the court.
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32      It is necessary to consider the two offers. Rosenberg J. held that the 922 offer was slightly better or marginally better
than the OEL offer. He concluded that the difference in the two offers did not show that the sale process adopted by the receiver
was inadequate or improvident.

33      Counsel for the appellants complained about the manner in which Rosenberg J. conducted the hearing of the motion to
confirm the OEL sale. The complaint was that when they began to discuss a comparison of the two offers, Rosenberg J. said that
he considered the 922 offer to be better than the OEL offer. Counsel said that when that comment was made, they did not think it
necessary to argue further the question of the difference in value between the two offers. They complain that the finding that the
922 offer was only marginally better or slightly better than the OEL offer was made without them having had the opportunity to
argue that the 922 offer was substantially better or significantly better than the OEL offer. I cannot understand how counsel could
have thought that by expressing the opinion that the 922 offer was better, Rosenberg J. was saying that it was a significantly or
substantially better one. Nor can I comprehend how counsel took the comment to mean that they were foreclosed from arguing
that the offer was significantly or substantially better. If there was some misunderstanding on the part of counsel, it should have
been raised before Rosenberg J. at the time. I am sure that if it had been, the misunderstanding would have been cleared up
quickly. Nevertheless, this court permitted extensive argument dealing with the comparison of the two offers.

34      The 922 offer provided for $6 million cash to be paid on closing with a royalty based upon a percentage of Air Toronto
profits over a period of 5 years up to a maximum of $3 million. The OEL offer provided for a payment of $2 million on closing
with a royalty paid on gross revenues over a 5-year period. In the short term, the 922 offer is obviously better because there is
substantially more cash up front. The chances of future returns are substantially greater in the OEL offer because royalties are
paid on gross revenues, while the royalties under the 922 offer are paid only on profits. There is an element of risk involved
in each offer.

35      The receiver studied the two offers. It compared them and took into account the risks, the advantages and the disadvantages
of each. It considered the appropriate contingencies. It is not necessary to outline the factors which were taken into account by
the receiver because the manager of its insolvency practice filed an affidavit outlining the considerations which were weighed in
its evaluation of the two offers. They seem to me to be reasonable ones. That affidavit concluded with the following paragraph:

24. On the basis of these considerations the Receiver has approved the OEL offer and has concluded that it represents the
achievement of the highest possible value at this time for the Air Toronto division of SoundAir.

36      The court appointed the receiver to conduct the sale of Air Toronto, and entrusted it with the responsibility of deciding
what is the best offer. I put great weight upon the opinion of the receiver. It swore to the court which appointed it that the OEL
offer represents the achievement of the highest possible value at this time for Air Toronto. I have not been convinced that the
receiver was wrong when he made that assessment. I am, therefore, of the opinion that the 922 offer does not demonstrate any
failure upon the part of the receiver to act properly and providently.

37      It follows that if Rosenberg J. was correct when he found that the 922 offer was in fact better, I agree with him that it
could only have been slightly or marginally better. The 922 offer does not lead to an inference that the disposition strategy of
the receiver was inadequate, unsuccessful or improvident, nor that the price was unreasonable.

38      I am, therefore, of the opinion the the receiver made a sufficient effort to get the best price, and has not acted improvidently.

2. Consideration of the Interests of all Parties

39      It is well established that the primary interest is that of the creditors of the debtor: see Crown Trust Co. v. Rosenberg
, supra, and Re Selkirk , supra (Saunders J.). However, as Saunders J. pointed out in Re Beauty Counsellors , supra at p. 244
[C.B.R.], "it is not the only or overriding consideration."

40      In my opinion, there are other persons whose interests require consideration. In an appropriate case, the interests of the
debtor must be taken into account. I think also, in a case such as this, where a purchaser has bargained at some length and
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doubtless at considerable expense with the receiver, the interests of the purchaser ought to be taken into account. While it is not
explicitly stated in such cases as Crown Trust Co. v. Rosenberg , supra, Re Selkirk (1986), supra, Re Beauty Counsellors , supra,
Re Selkirk (1987), supra, and (Cameron ), supra, I think they clearly imply that the interests of a person who has negotiated an
agreement with a court-appointed receiver are very important.

41      In this case, the interests of all parties who would have an interest in the process were considered by the receiver and
by Rosenberg J.

3. Consideration of the Efficacy and Integrity of the Process by which the Offer was Obtained

42      While it is accepted that the primary concern of a receiver is the protecting of the interests of the creditors, there is
a secondary but very important consideration, and that is the integrity of the process by which the sale is effected. This is
particularly so in the case of a sale of such a unique asset as an airline as a going concern.

43      The importance of a court protecting the integrity of the process has been stated in a number of cases. First, I refer to
Re Selkirk , supra, where Saunders J. said at p. 246 [C.B.R.]:

In dealing with the request for approval, the court has to be concerned primarily with protecting the interest of the creditors
of the former bankrupt. A secondary but important considera tion is that the process under which the sale agreement is
arrived at should be consistent with commercial efficacy and integrity.

In that connection I adopt the principles stated by Macdonald J.A. of the Nova Scotia Supreme Court (Appeal Division)
in Cameron v. Bank of N.S. (1981), 38 C.B.R. (N.S.) 1, 45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.) , where he said at p. 11:

In my opinion if the decision of the receiver to enter into an agreement of sale, subject to court approval, with respect
to certain assets is reasonable and sound under the circumstances at the time existing it should not be set aside simply
because a later and higher bid is made. To do so would literally create chaos in the commercial world and receivers and
purchasers would never be sure they had a binding agreement. On the contrary, they would know that other bids could
be received and considered up until the application for court approval is heard — this would be an intolerable situation.

While those remarks may have been made in the context of a bidding situation rather than a private sale, I consider them to
be equally applicable to a negotiation process leading to a private sale. Where the court is concerned with the disposition of
property, the purpose of appointing a receiver is to have the receiver do the work that the court would otherwise have to do.

44      In Salima Investments Ltd. v. Bank of Montreal (1985), 59 C.B.R. (N.S.) 242, 41 Alta. L.R. (2d) 58, 65 A.R. 372, 21
D.L.R. (4th) 473 at p. 476 [D.L.R.], the Alberta Court of Appeal said that sale by tender is not necessarily the best way to sell
a business as an ongoing concern. It went on to say that when some other method is used which is provident, the court should
not undermine the process by refusing to confirm the sale.

45      Finally, I refer to the reasoning of Anderson J. in Crown Trust Co. v. Rosenberg , supra, at p. 124 [O.R.]:

While every proper effort must always be made to assure maximum recovery consistent with the limitations inherent in the
process, no method has yet been devised to entirely eliminate those limitations or to avoid their consequences. Certainly
it is not to be found in loosening the entire foundation of the system. Thus to compare the results of the process in this case
with what might have been recovered in some other set of circumstances is neither logical nor practical .

[Emphasis added.]

46      It is my opinion that the court must exercise extreme caution before it interferes with the process adopted by a receiver to
sell an unusual asset. It is important that prospective purchasers know that, if they are acting in good faith, bargain seriously with
a receiver and enter into an agreement with it, a court will not lightly interfere with the commercial judgment of the receiver
to sell the asset to them.
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47      Before this court, counsel for those opposing the confirmation of the sale to OEL suggested many different ways in which
the receiver could have conducted the process other than the way which he did. However, the evidence does not convince me
that the receiver used an improper method of attempting to sell the airline. The answer to those submissions is found in the
comment of Anderson J. in Crown Trust Co. v. Rosenberg , supra, at p. 109 [O.R.]:

The court ought not to sit as on appeal from the decision of the Receiver, reviewing in minute detail every element of the
process by which the decision is reached. To do so would be a futile and duplicitous exercise.

48      It would be a futile and duplicitous exercise for this court to examine in minute detail all of circumstances leading up
to the acceptance of the OEL offer. Having considered the process adopted by the receiver, it is my opinion that the process
adopted was a reasonable and prudent one.

4. Was there unfairness in the process?

49      As a general rule, I do not think it appropriate for the court to go into the minutia of the process or of the selling strategy
adopted by the receiver. However, the court has a responsibility to decide whether the process was fair. The only part of this
process which I could find that might give even a superficial impression of unfairness is the failure of the receiver to give an
offering memorandum to those who expressed an interest in the purchase of Air Toronto.

50      I will outline the circumstances which relate to the allegation that the receiver was unfair in failing to provide an offering
memorandum. In the latter part of 1990, as part of its selling strategy, the receiver was in the process of preparing an offering
memorandum to give to persons who expressed an interest in the purchase of Air Toronto. The offering memorandum got as
far as draft form, but was never released to anyone, although a copy of the draft eventually got into the hands of CCFL before
it submitted the first 922 offer on March 7, 1991. A copy of the offering memorandum forms part of the record, and it seems
to me to be little more than puffery, without any hard information which a sophisticated purchaser would require in or der to
make a serious bid.

51      The offering memorandum had not been completed by February11, 1991. On that date, the receiver entered into the letter of
intent to negotiate with OEL. The letter of intent contained a provision that during its currency the receiver would not negotiate
with any other party. The letter of intent was renewed from time to time until the OEL offer was received on March 6, 1991.

52      The receiver did not proceed with the offering memorandum because to do so would violate the spirit, if not the letter,
of its letter of intent with OEL.

53      I do not think that the conduct of the receiver shows any unfairness towards 922. When I speak of 922, I do so in the
context that Air Canada and CCFL are identified with it. I start by saying that the receiver acted reasonably when it entered into
exclusive negotiations with OEL. I find it strange that a company, with which Air Canada is closely and intimately involved,
would say that it was unfair for the receiver to enter into a time-limited agreement to negotiate exclusively with OEL. That is
precisely the arrangement which Air Canada insisted upon when it negotiated with the receiver in the spring and summer of
1990. If it was not unfair for Air Canada to have such an agreement, I do not understand why it was unfair for OEL to have a
similar one. In fact, both Air Canada and OEL in its turn were acting reasonably when they required exclusive negotiating rights
to prevent their negotiations from being used as a bargaining lever with other potential purchasers. The fact that Air Canada
insisted upon an exclusive negotiating right while it was negotiating with the receiver demonstrates the commercial efficacy of
OEL being given the same right during its negotiations with the receiver. I see no unfairness on the part of the receiver when it
honoured its letter of intent with OEL by not releasing the offering memorandum during the negotiations with OEL.

54      Moreover, I am not prepared to find that 922 was in any way prejudiced by the fact that it did not have an offering
memorandum. It made an offer on March 7, 1991, which it contends to this day was a better offer than that of OEL. 922 has not
convinced me that if it had an offering memorandum, its offer would have been any different or any better than it actually was.
The fatal problem with the first 922 offer was that it contained a condition which was completely unacceptable to the receiver.
The receiver, properly, in my opinion, rejected the offer out of hand because of that condition. That condition did not relate
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to any information which could have conceivably been in an offering memorandum prepared by the receiver. It was about the
resolution of a dispute between CCFL and the Royal Bank, something the receiver knew nothing about.

55      Further evidence of the lack of prejudice which the absence of an offering memorandum has caused 922 is found in
CCFL's stance before this court. During argument, its counsel suggested as a possible resolution of this appeal that this court
should call for new bids, evaluate them and then order a sale to the party who put in the better bid. In such a case, counsel for
CCFL said that 922 would be prepared to bid within 7 days of the court's decision. I would have thought that, if there were
anything to CCFL's suggestion that the failure to provide an offering memorandum was unfair to 922, that it would have told
the court that it needed more information before it would be able to make a bid.

56      I am satisfied that Air Canada and CCFL have, and at all times had, all of the information which they would have needed
to make what to them would be a commercially viable offer to the receiver. I think that an offering memorandum was of no
commercial consequence to them, but the absence of one has since become a valuable tactical weapon.

57      It is my opinion that there is no convincing proof that if an offering memorandum had been widely distributed among
persons qualified to have purchased Air Toronto, a viable offer would have come forth from a party other than 922 or OEL.
Therefore, the failure to provide an offering memorandum was neither unfair, nor did it prejudice the obtaining of a better price
on March 8, 1991, than that contained in the OEL offer. I would not give effect to the contention that the process adopted by
the receiver was an unfair one.

58      There are two statements by Anderson J. contained in Crown Trust Co. v. Rosenberg , supra, which I adopt as my own.
The first is at p. 109 [O.R.]:

The court should not proceed against the recommendations of its Receiver except in special circumstances and where the
necessity and propriety of doing so are plain. Any other rule or approach would emasculate the role of the Receiver and
make it almost inevitable that the final negotiation of every sale would take place on the motion for approval.

The second is at p. 111 [O.R.]:

It is equally clear, in my view, though perhaps not so clearly enunciated, that it is only in an exceptional case that the court
will intervene and proceed contrary to the Receiver's recommendations if satisfied, as I am, that the Receiver has acted
reasonably, prudently and fairly and not arbitrarily.

In this case the receiver acted reasonably, prudently, fairly and not arbitrarily. I am of the opinion, therefore, that the process
adopted by the receiver in reaching an agreement was a just one.

59      In his reasons for judgment, after discussing the circumstances leading to the 922 offer, Rosenberg J. said this:

They created a situation as of March 8th, where the Receiver was faced with two offers, one of which was in acceptable
form and one of which could not possibly be accepted in its present form. The Receiver acted appropriately in accepting
the OEL offer.

I agree.

60      The receiver made proper and sufficient efforts to get the best price that it could for the assets of Air Toronto. It adopted
a reasonable and effective process to sell the airline which was fair to all persons who might be interested in purchasing it. It
is my opinion, therefore, that the receiver properly carried out the mandate which was given to it by the order of O'Brien J. It
follows that Rosenberg J. was correct when he confirmed the sale to OEL.

II. The effect of the support of the 922 offer by the two secured creditors.



10

61      As I noted earlier, the 922 offer was supported before Rosenberg J., and in this court, by CCFL and by the Royal Bank,
the two secured creditors. It was argued that, because the interests of the creditors are primary, the court ought to give effect to
their wish that the 922 offer be accepted. I would not accede to that suggestion for two reasons.

62      The first reason is related to the fact that the creditors chose to have a receiver appointed by the court. It was open to them
to appoint a private receiver pursuant to the authority of their security documents. Had they done so, then they would have had
control of the process and could have sold Air Toronto to whom they wished. However, acting privately and controlling the
process involves some risks. The appointment of a receiver by the court insulates the creditors from those risks. But, insulation
from those risks carries with it the loss of control over the process of disposition of the assets. As I have attempted to explain in
these reasons, when a receiver's sale is before the court for confirmation, the only issues are the propriety of the conduct of the
receiver and whether it acted providently. The function of the court at that stage is not to step in and do the receiver's work, or
change the sale strategy adopted by the receiver. Creditors who asked the court to appoint a receiver to dispose of assets should
not be allowed to take over control of the process by the simple expedient of supporting another purchaser if they do not agree
with the sale made by the receiver. That would take away all respect for the process of sale by a court-appointed receiver.

63      There can be no doubt that the interests of the creditor are an important consideration in determining whether the receiver
has properly conducted a sale. The opinion of the creditors as to which offer ought to be accepted is something to be taken
into account. But if the court decides that the receiver has acted properly and providently, those views are not necessarily
determinative. Because, in this case, the receiver acted properly and providently, I do not think that the views of the creditors
should override the considered judgment of the receiver.

64      The second reason is that, in the particular circumstances of this case, I do not think the support of CCFL and the Royal
Bank of the 922 offer is entitled to any weight. The support given by CCFL can be dealt with summarily. It is a co-owner of
922. It is hardly surprising and not very impressive to hear that it supports the offer which it is making for the debtor's assets.

65      The support by the Royal Bank requires more consideration and involves some reference to the circumstances. On March
6, 1991, when the first 922 offer was made, there was in existence an inter-lender agreement between the Royal Bank and
CCFL. That agreement dealt with the share of the proceeds of the sale of Air Toronto which each creditor would receive. At
the time, a dispute between the Royal Bank and CCFL about the interpretation of that agreement was pending in the courts.
The unacceptable condition in the first 922 offer related to the settlement of the inter-lender dispute. The condition required
that the dispute be resolved in a way which would substantially favour CCFL. It required that CCFL receive $3,375,000 of the
$6 million cash payment and the balance, including the royalties, if any, be paid to the Royal Bank. The Royal Bank did not
agree with that split of the sale proceeds.

66      On April 5, 1991, the Royal Bank and CCFL agreed to settle the inter-lender dispute. The settlement was that if the 922
offer was accepted by the court, CCFL would receive only $1 million, and the Royal Bank would receive $5 million plus any
royalties which might be paid. It was only in consideration of that settlement that the Royal Bank agreed to support the 922 offer.

67      The Royal Bank's support of the 922 offer is so affected by the very substantial benefit which it wanted to obtain from
the settlement of the inter-lender dispute that, in my opinion, its support is devoid of any objectivity. I think it has no weight.

68      While there may be circumstances where the unanimous support by the creditors of a particular offer could conceivably
override the proper and provident conduct of a sale by a receiver, I do not think that this is such a case. This is a case where the
receiver has acted properly and in a provident way. It would make a mockery out of the judicial process, under which a mandate
was given to this receiver to sell this airline if the support by these creditors of the 922 offer were permitted to carry the day.
I give no weight to the support which they give to the 922 offer.

69      In its factum, the receiver pointed out that, because of greater liabilities imposed upon private receivers by various statutes
such as the Employment Standards Act , R.S.O. 1980, c. 137, and the Environmental Protection Act , R.S.O. 1980, c. 141, it
is likely that more and more the courts will be asked to appoint receivers in insolvencies. In those circumstances, I think that
creditors who ask for court-appointed receivers and business people who choose to deal with those receivers should know that
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if those receivers act properly and providently, their decisions and judgments will be given great weight by the courts who
appoint them. I have decided this appeal in the way I have in order to assure business people who deal with court-appointed
receivers that they can have confidence that an agreement which they make with a court-appointed receiver will be far more
than a platform upon which others may bargain at the court approval stage. I think that persons who enter into agreements with
court-appointed receivers, following a disposition procedure that is appropriate given the nature of the assets involved, should
expect that their bargain will be confirmed by the court.

70      The process is very important. It should be carefully protected so that the ability of court-appointed receivers to negotiate
the best price possible is strengthened and supported. Because this receiver acted properly and providently in entering into the
OEL agreement, I am of the opinion that Rosenberg J. was right when he approved the sale to OEL and dismissed the motion
to approve the 922 offer.

71      I would, accordingly, dismiss the appeal. I would award the receiver, OEL and Frontier Airlines Limited their costs
out of the Soundair estate, those of the receiver on a solicitor-client scale. I would make no order as to the costs of any of the
other parties or intervenors.

McKinlay J.A. :

72      I agree with Galligan J.A. in result, but wish to emphasize that I do so on the basis that the undertaking being sold
in this case was of a very special and unusual nature. It is most important that the integrity of procedures followed by court-
appointed receivers be protected in the interests of both commercial morality and the future confidence of business persons in
their dealings with receivers. Consequently, in all cases, the court should carefully scrutinize the procedure followed by the
receiver to determine whether it satisfies the tests set out by Anderson J. in Crown Trust Co. v. Rosenberg (1986), 67 C.B.R.
(N.S.) 320n, 60 O.R. (2d) 87, 22 C.P.C. (2d) 131, 39 D.L.R. (4th) 526 (H.C.) . While the procedure carried out by the receiver
in this case, as described by Galligan J.A., was appropriate, given the unfolding of events and the unique nature of the assets
involved, it is not a procedure that is likely to be appropriate in many receivership sales.

73      I should like to add that where there is a small number of creditors who are the only parties with a real interest in the
proceeds of the sale (i.e., where it is clear that the highest price attainable would result in recovery so low that no other creditors,
shareholders, guarantors, etc., could possibly benefit therefore), the wishes of the interested creditors should be very seriously
considered by the receiver. It is true, as Galligan J.A. points out, that in seeking the court appointment of a receiver, the moving
parties also seek the protection of the court in carrying out the receiver's functions. However, it is also true that in utilizing
the court process, the moving parties have opened the whole process to detailed scrutiny by all involved, and have probably
added significantly to their costs and consequent shortfall as a result of so doing. The adoption of the court process should in no
way diminish the rights of any party, and most certainly not the rights of the only parties with a real interest. Where a receiver
asks for court approval of a sale which is opposed by the only parties in interest, the court should scrutinize with great care the
procedure followed by the receiver. I agree with Galligan J.A. that in this case that was done. I am satisfied that the rights of all
parties were properly considered by the receiver, by the learned motions court judge, and by Galligan J.A.

Goodman J.A. (dissenting):

74      I have had the opportunity of reading the reasons for judgment herein of Galligan and McKinlay JJ.A. Respectfully, I
am unable to agree with their conclusion.

75      The case at bar is an exceptional one in the sense that upon the application made for approval of the sale of the assets of Air
Toronto, two competing offers were placed before Rosenberg J. Those two offers were that of OEL and that of 922, a company
incorporated for the purpose of acquiring Air Toronto. Its shares were owned equally by CCFL and Air Canada. It was conceded
by all parties to these proceedings that the only persons who had any interest in the proceeds of the sale were two secured
creditors, viz., CCFL and the Royal Bank of Canada. Those two creditors were unanimous in their position that they desired
the court to approve the sale to 922. We were not referred to, nor am I aware of, any case where a court has refused to abide by
the unanimous wishes of the only interested creditors for the approval of a specific offer made in receivership proceedings.
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76      In British Columbia Developments Corp. v. Spun Cast Industries Ltd. (1977), 26 C.B.R. (N.S.) 28, 5 B.C.L.R. 94 (S.C.) ,
Berger J. said at p. 30 [C.B.R.]:

Here all of those with a financial stake in the plant have joined in seeking the court's approval of the sale to Fincas. This
court does not have a roving commission to decide what is best for investors and businessmen when they have agreed
among themselves what course of action they should follow. It is their money.

77      I agree with that statement. It is particularly apt to this case. The two secured creditors will suffer a shortfall of
approximately $50 million. They have a tremendous interest in the sale of assets which form part of their security. I agree
with the finding of Rosenberg J. that the offer of 922 is superior to that of OEL. He concluded that the 922 offer is marginally
superior. If by that he meant that mathematically it was likely to provide slightly more in the way of proceeds, it is difficult
to take issue with that finding. If, on the other hand, he meant that having regard to all considerations it was only marginally
superior, I cannot agree. He said in his reasons:

I have come to the conclusion that knowledgeable creditors such as the Royal Bank would prefer the 922 offer even if the
other factors influencing their decision were not present. No matter what adjustments had to be made, the 922 offer results
in more cash immediately. Creditors facing the type of loss the Royal Bank is taking in this case would not be anxious to
rely on contingencies especially in the present circumstances surrounding the airline industry.

78      I agree with that statement completely. It is apparent that the difference between the two offers insofar as cash on closing
is concerned amounts to approximately $3 million to $4 million. The bank submitted that it did not wish to gamble any further
with respect to its investment, and that the acceptance and court approval of the OEL offer in effect supplanted its position as
a secured creditor with respect to the amount owing over and above the down payment and placed it in the position of a joint
entrepreneur, but one with no control. This results from the fact that the OEL offer did not provide for any security for any
funds which might be forthcoming over and above the initial down payment on closing.

79      In Cameron v. Bank of Nova Scotia (1981), 38 C.B.R. (N.S.) 1, 45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.) , Hart J.A.,
speaking for the majority of the court, said at p. 10 [C.B.R.]:

Here we are dealing with a receiver appointed at the instance of one major creditor, who chose to insert in the contract
of sale a provision making it subject to the approval of the court. This, in my opinion, shows an intention on behalf of
the parties to invoke the normal equitable doctrines which place the court in the position of looking to the interests of all
persons concerned before giving its blessing to a particular transaction submitted for approval. In these circumstances the
court would not consider itself bound by the contract entered into in good faith by the receiver but would have to look to
the broader picture to see that that contract was for the benefit of the creditors as a whole. When there was evidence that
a higher price was readily available for the property the chambers judge was, in my opinion, justified in exercising his
discretion as he did. Otherwise he could have deprived the creditors of a substantial sum of money.

80      This statement is apposite to the circumstances of the case at bar. I hasten to add that in my opinion it is not only price
which is to be considered in the exercise of the judge's discretion. It may very well be, as I believe to be so in this case, that the
amount of cash is the most important element in determining which of the two offers is for the benefit and in the best interest
of the creditors.

81      It is my view, and the statement of Hart J.A. is consistent therewith, that the fact that a creditor has requested an order
of the court appointing a receiver does not in any way diminish or derogate from his right to obtain the maximum benefit to
be derived from any disposition of the debtor's assets. I agree completely with the views expressed by McKinlay J.A. in that
regard in her reasons.

82      It is my further view that any negotiations which took place between the only two interested creditors in deciding to
support the approval of the 922 offer were not relevant to the determination by the presiding judge of the issues involved in
the motion for approval of either one of the two offers, nor are they relevant in determining the outcome of this appeal. It is
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sufficient that the two creditors have decided unanimously what is in their best interest, and the appeal must be considered in
the light of that decision. It so happens, however, that there is ample evidence to support their conclusion that the approval of
the 922 offer is in their best interests.

83      I am satisfied that the interests of the creditors are the prime consideration for both the receiver and the court. In Re Beauty
Counsellors of Canada Ltd. (1986), 58 C.B.R. (N.S.) 237 (Ont. S.C.) , Saunders J. said at p. 243:

This does not mean that a court should ignore a new and higher bid made after acceptance where there has been no
unfairness in the process. The interests of the creditors, while not the only consideration, are the prime consideration.

84      I agree with that statement of the law. In Re Selkirk (1986), 58 C.B.R. (N.S.) 245 (Ont. S.C.) , Saunders J. heard
an application for court approval of the sale by the sheriff of real property in bankruptcy proceedings. The sheriff had been
previously ordered to list the property for sale subject to approval of the court. Saunders J. said at p. 246:

In dealing with the request for approval, the court has to be concerned primarily with protecting the interests of the creditors
of the former bankrupt. A secondary but important consideration is that the process under which the sale agreement is
arrived at should be consistent with commercial efficacy and integrity.

85      I am in agreement with that statement as a matter of general principle. Saunders J. further stated that he adopted the
principles stated by Macdonald J.A. in Cameron , supra, quoted by Galligan J.A. in his reasons. In Cameron , the remarks of
Macdonald J.A. related to situations involving the calling of bids and fixing a time limit for the making of such bids. In those
circumstances the process is so clear as a matter of commercial practice that an interference by the court in such process might
have a deleterious effect on the efficacy of receivership proceedings in other cases. But Macdonald J.A. recognized that even
in bid or tender cases where the offeror for whose bid approval is sought has complied with all requirements, a court might not
approve the agreement of purchase and sale entered into by the receiver. He said at pp. 11-12 [C.B.R.]:

There are, of course, many reasons why a court might not approve an agreement of purchase and sale, viz., where the offer
accepted is so low in relation to the appraised value as to be unrealistic; or, where the circumstances indicate that insufficient
time was allowed for the making of bids or that inadequate notice of sale by bid was given (where the receiver sells property
by the bid method); or, where it can be said that the proposed sale is not in the best interest of either the creditors or the
owner. Court approval must involve the delicate balancing of competing interests and not simply a consideration of the
interests of the creditors.

86      The deficiency in the present case is so large that there has been no suggestion of a competing interest between the
owner and the creditors.

87      I agree that the same reasoning may apply to a negotiation process leading to a private sale, but the procedure and process
applicable to private sales of a wide variety of businesses and undertakings with the multiplicity of individual considerations
applicable and perhaps peculiar to the particular business is not so clearly established that a departure by the court from the
process adopted by the receiver in a particular case will result in commercial chaos to the detriment of future receivership
proceedings. Each case must be decided on its own merits, and it is necessary to consider the process used by the receiver in
the present proceedings and to determine whether it was unfair, improvident or inadequate.

88      It is important to note at the outset that Rosenberg J. made the following statement in his reasons:

On March 8, 1991 the trustee accepted the OEL offer subject to court approval. The Receiver at that time had no other offer
before it that was in final form or could possibly be accepted. The Receiver had at the time the knowledge that Air Canada
with CCFL had not bargained in good faith and had not fulfilled the promise of its letter of March 1st. The Receiver was
justified in assuming that Air Canada and CCFL's offer was a long way from being in an acceptable form and that Air
Canada and CCFL's objective was to interrupt the finalizing of the OEL agreement and to retain as long as possible the
Air Toronto connector traffic flowing into Terminal 2 for the benefit of Air Canada.
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89      In my opinion there was no evidence before him or before this court to indicate that Air Canada, with CCFL, had not
bargained in good faith, and that the receiver had knowledge of such lack of good faith. Indeed, on his appeal, counsel for the
receiver stated that he was not alleging Air Canada and CCFL had not bargained in good faith. Air Canada had frankly stated at
the time that it had made its offer to purchase, which was eventually refused by the receiver, that it would not become involved
in an "auction" to purchase the undertaking of Air Canada and that, although it would fulfil its contractual obligations to provide
connecting services to Air Toronto, it would do no more than it was legally required to do insofar as facilitating the purchase of
Air Toronto by any other person. In so doing, Air Canada may have been playing "hardball," as its behaviour was characterized
by some of the counsel for opposing parties. It was nevertheless merely openly asserting its legal position, as it was entitled to do.

90      Furthermore, there was no evidence before Rosenberg J. or this court that the receiver had assumed that Air Canada and
CCFL's objective in making an offer was to interrupt the finalizing of the OEL agreement and to retain as long as possible the
Air Toronto connector traffic flowing into Terminal 2 for the benefit of Air Canada. Indeed, there was no evidence to support
such an assumption in any event, although it is clear that 922, and through it CCFL and Air Canada, were endeavouring to
present an offer to purchase which would be accepted and/or approved by the court in preference to the offer made by OEL.

91      To the extent that approval of the OEL agreement by Rosenberg J. was based on the alleged lack of good faith in bargaining
and improper motivation with respect to connector traffic on the part of Air Canada and CCFL, it cannot be supported.

92      I would also point out that rather than saying there was no other offer before it that was final in form, it would have been
more accurate to have said that there was no unconditional offer before it.

93      In considering the material and evidence placed before the court, I am satisfied that the receiver was at all times acting
in good faith. I have reached the conclusion, however, that the process which he used was unfair insofar as 922 is concerned,
and improvident insofar as the two secured creditors are concerned.

94      Air Canada had been negotiating with Soundair Corporation for the purchase from it of Air Toronto for a considerable
period of time prior to the appointment of a receiver by the court. It had given a letter of intent indicating a prospective sale price
of $18 million. After the appointment of the receiver, by agreement dated April 30, 1990, Air Canada continued its negotiations
for the purchase of Air Toronto with the receiver. Although this agreement contained a clause which provided that the receiver
"shall not negotiate for the sale ... of Air Toronto with any person except Air Canada," it further provided that the receiver
would not be in breach of that provision merely by receiving unsolicited offers for all or any of the assets of Air Toronto.
In addition, the agreement, which had a term commencing on April 30, 1990, could be terminated on the fifth business day
following the delivery of a written notice of termination by one party to the other. I point out this provision merely to indicate
that the exclusivity privilege extended by the receiver to Air Canada was of short duration at the receiver's option.

95      As a result of due negligence investigations carried out by Air Canada during the months of April, May and June of 1990,
Air Canada reduced its offer to $8.1 million conditional upon there being $4 million in tangible assets. The offer was made on
June 14, 1990, and was open for acceptance until June 29, 1990.

96      By amending agreement dated June 19, 1990, the receiver was released from its covenant to refrain from negotiating
for the sale of the Air Toronto business and assets to any person other than Air Canada. By virtue of this amending agreement,
the receiver had put itself in the position of having a firm offer in hand, with the right to negotiate and accept offers from other
persons. Air Canada, in these circumstances, was in the subservient position. The receiver, in the exercise of its judgment and
discretion, allowed the Air Canada offer to lapse. On July 20, 1990, Air Canada served a notice of termination of the April
30, 1990 agreement.

97      Apparently as a result of advice received from the receiver to the effect that the receiver intended to conduct an auction
for the sale of the assets and business of the Air Toronto division of Soundair Corporation, the solicitors for Air Canada advised
the receiver by letter dated July 20, 1990, in part as follows:

Air Canada has instructed us to advise you that it does not intend to submit a further offer in the auction process.
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98      This statement, together with other statements set forth in the letter, was sufficient to indicate that Air Canada was not
interested in purchasing Air Toronto in the process apparently contemplated by the receiver at that time. It did not form a proper
foundation for the receiver to conclude that there was no realistic possibility of selling Air Toronto [to] Air Canada, either alone
or in conjunction with some other person, in different circumstances. In June 1990, the receiver was of the opinion that the fair
value of Air Toronto was between $10 million and $12 million.

99      In August 1990, the receiver contacted a number of interested parties. A number of offers were received which were
not deemed to be satisfactory. One such offer, received on August 20, 1990, came as a joint offer from OEL and Air Ontario
(an Air Canada connector). It was for the sum of $3 million for the good will relating to certain Air Toronto routes, but did not
include the purchase of any tangible assets or leasehold interests.

100      In December 1990, the receiver was approached by the management of Canadian Partner (operated by OEL) for the
purpose of evaluating the benefits of an amalgamated Air Toronto/Air Partner operation. The negotiations continued from
December of 1990 to February of 1991, culminating in the OEL agreement dated March 8, 1991.

101      On or before December 1990, CCFL advised the receiver that it intended to make a bid for the Air Toronto assets.
The receiver, in August of 1990, for the purpose of facilitating the sale of Air Toronto assets, commenced the preparation of
an operating memorandum. He prepared no less than six draft operating memoranda with dates from October 1990 through
March 1, 1991. None of these were distributed to any prospective bidder despite requests having been received therefor, with
the exception of an early draft provided to CCFL without the receiver's knowledge.

102      During the period December 1990 to the end of January 1991, the receiver advised CCFL that the offering memorandum
was in the process of being prepared and would be ready soon for distribution. He further advised CCFL that it should await
the receipt of the memorandum before submitting a formal offer to purchase the Air Toronto assets.

103      By late January, CCFL had become aware that the receiver was negotiating with OEL for the sale of Air Toronto. In
fact, on February 11, 1991, the receiver signed a letter of intent with OEL wherein it had specifically agreed not to negotiate
with any other potential bidders or solicit any offers from others.

104      By letter dated February 25, 1991, the solicitors for CCFL made a written request to the receiver for the offering
memorandum. The receiver did not reply to the letter because he felt he was precluded from so doing by the provisions of
the letter of intent dated February 11, 1991. Other prospective purchasers were also unsuccessful in obtaining the promised
memorandum to assist them in preparing their bids. It should be noted that, exclusivity provision of the letter of intent expired
on February 20, 1991. This provision was extended on three occasions, viz., February 19, 22 and March 5, 1991. It is clear
that from a legal standpoint the receiver, by refusing to extend the time, could have dealt with other prospective purchasers,
and specifically with 922.

105      It was not until March 1, 1991, that CCFL had obtained sufficient information to enable it to make a bid through 922.
It succeeded in so doing through its own efforts through sources other than the receiver. By that time the receiver had already
entered into the letter of intent with OEL. Notwithstanding the fact that the receiver knew since December of 1990 that CCFL
wished to make a bid for the assets of Air Toronto (and there is no evidence to suggest that at that time such a bid would be
in conjunction with Air Canada or that Air Canada was in any way connected with CCFL), it took no steps to provide CCFL
with information necessary to enable it to make an intelligent bid, and indeed suggested delaying the making of the bid until an
offering memorandum had been prepared and provided. In the meantime, by entering into the letter of intent with OEL, it put
itself in a position where it could not negotiate with CCFL or provide the information requested.

106      On February 28, 1991, the solicitors for CCFL telephoned the receiver and were advised for the first time that the
receiver had made a business decision to negotiate solely with OEL and would not negotiate with anyone else in the interim.

107      By letter dated March 1, 1991, CCFL advised the receiver that it intended to submit a bid. It set forth the essential terms
of the bid and stated that it would be subject to customary commercial provisions. On March 7, 1991 CCFL and Air Canada,
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jointly through 922, submitted an offer to purchase Air Toronto upon the terms set forth in the letter dated March 1, 1991. It
included a provision that the offer was conditional upon the interpretation of an inter-lender agreement which set out the relative
distribution of proceeds as between CCFL and the Royal Bank. It is common ground that it was a condition over which the
receiver had no control, and accordingly would not have been acceptable on that ground alone. The receiver did not, however,
contact CCFL in order to negotiate or request the removal of the condition, although it appears that its agreement with OEL not
to negotiate with any person other than OEL expired on March 6, 1991.

108      The fact of the matter is that by March 7, 1991, the receiver had received the offer from OEL which was subsequently
approved by Rosenberg J. That offer was accepted by the receiver on March 8, 1991. Notwithstanding the fact that OEL had
been negotiating the purchase for a period of approximately 3 months, the offer contained a provision for the sole benefit of
the purchaser that it was subject to the purchaser obtaining "a financing commitment within 45 days of the date hereof in an
amount not less than the Purchase Price from the Royal Bank of Canada or other financial institution upon terms and conditions
acceptable to them. In the event that such a financing commitment is not obtained within such 45 day period, the purchaser
or OEL shall have the right to terminate this agreement upon giving written notice of termination to the vendor on the first
Business Day following the expiry of the said period." The purchaser was also given the right to waive the condition.

109      In effect, the agreement was tantamount to a 45-day option to purchase, excluding the right of any other person to
purchase Air Toronto during that period of time and thereafter if the condition was fulfilled or waived. The agreement was, of
course, stated to be subject to court approval.

110      In my opinion, the process and procedure adopted by the receiver was unfair to CCFL. Although it was aware from
December 1990 that CCFL was interested in making an offer, it effectively delayed the making of such offer by continually
referring to the preparation of the offering memorandum. It did not endeavour during the period December 1990 to March 7,
1991, to negotiate with CCFL in any way the possible terms of purchase and sale agreement. In the result, no offer was sought
from CCFL by the receiver prior to February 11, 1991, and thereafter it put itself in the position of being unable to negotiate
with anyone other than OEL. The receiver then, on March 8, 1991, chose to accept an offer which was conditional in nature
without prior consultation with CCFL (922) to see whether it was prepared to remove the condition in its offer.

111      I do not doubt that the receiver felt that it was more likely that the condition in the OEL offer would be fulfilled than
the condition in the 922 offer. It may be that the receiver, having negotiated for a period of 3 months with OEL, was fearful
that it might lose the offer if OEL discovered that it was negotiating with another person. Nevertheless, it seems to me that it
was imprudent and unfair on the part of the receiver to ignore an offer from an interested party which offered approximately
triple the cash down payment without giving a chance to the offeror to remove the conditions or other terms which made the
offer unacceptable to it. The potential loss was that of an agreement which amounted to little more than an option in favour
of the offeror.

112      In my opinion the procedure adopted by the receiver was unfair to CCFL in that, in effect, it gave OEL the opportunity
of engaging in exclusive negotiations for a period of 3 months, notwithstanding the fact that it knew CCFL was interested in
making an offer. The receiver did not indicate a deadline by which offers were to be submitted, and it did not at any time indicate
the structure or nature of an offer which might be acceptable to it.

113      In his reasons, Rosenberg J. stated that as of March 1, CCFL and Air Canada had all the information that they needed,
and any allegations of unfairness in the negotiating process by the receiver had disappeared. He said:

They created a situation as of March 8, where the receiver was faced with two offers, one of which was acceptable in
form and one of which could not possibly be accepted in its present form. The Receiver acted appropriately in accepting
the OEL offer.

If he meant by "acceptable in form" that it was acceptable to the receiver, then obviously OEL had the unfair advantage of its
lengthy negotiations with the receiver to ascertain what kind of an offer would be acceptable to the receiver. If, on the other hand,
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he meant that the 922 offer was unacceptable in its form because it was conditional, it can hardly be said that the OEL offer was
more acceptable in this regard, as it contained a condition with respect to financing terms and conditions "acceptable to them ."

114      It should be noted that on March 13, 1991, the representatives of 922 first met with the receiver to review its offer of
March 7, 1991, and at the request of the receiver, withdrew the inter-lender condition from its offer. On March 14, 1991, OEL
removed the financing condition from its offer. By order of Rosenberg J. dated March 26, 1991, CCFL was given until April 5,
1991, to submit a bid, and on April 5, 1991, 922 submitted its offer with the inter-lender condition removed.

115      In my opinion, the offer accepted by the receiver is improvident and unfair insofar as the two creditors are concerned. It
is not improvident in the sense that the price offered by 922 greatly exceeded that offered by OEL. In the final analysis it may
not be greater at all. The salient fact is that the cash down payment in the 922 offer con stitutes proximately two thirds of the
contemplated sale price, whereas the cash down payment in the OEL transaction constitutes approximately 20 to 25 per cent of
the contemplated sale price. In terms of absolute dollars, the down payment in the 922 offer would likely exceed that provided
for in the OEL agreement by approximately $3 million to $4 million.

116      In Re Beauty Counsellors of Canada Ltd. , supra, Saunders J. said at p. 243 [C.B.R.]:

If a substantially higher bid turns up at the approval stage, the court should consider it. Such a bid may indicate, for
example, that the trustee has not properly carried out its duty to endeavour to obtain the best price for the estate. In such a
case the proper course might be to refuse approval and to ask the trustee to recommence the process.

117      I accept that statement as being an accurate statement of the law. I would add, however, as previously indicated, that in
determining what is the best price for the estate, the receiver or court should not limit its consideration to which offer provides
for the greater sale price. The amount of down payment and the provision or lack thereof to secure payment of the balance of
the purchase price over and above the down payment may be the most important factor to be considered, and I am of the view
that is so in the present case. It is clear that that was the view of the only creditors who can benefit from the sale of Air Toronto.

118      I note that in the case at bar the 922 offer in conditional form was presented to the receiver before it accepted the OEL
offer. The receiver, in good faith, although I believe mistakenly, decided that the OEL offer was the better offer. At that time
the receiver did not have the benefit of the views of the two secured creditors in that regard. At the time of the application for
approval before Rosenberg J., the stated preference of the two interested creditors was made quite clear. He found as fact that
knowledgeable creditors would not be anxious to rely on contingencies in the present circumstances surrounding the airline
industry. It is reasonable to expect that a receiver would be no less knowledgeable in that regard, and it is his primary duty
to protect the interests of the creditors. In my view, it was an improvident act on the part of the receiver to have accepted the
conditional offer made by OEL, and Rosenberg J. erred in failing to dismiss the application of the receiver for approval of the
OEL offer. It would be most inequitable to foist upon the two creditors, who have already been seriously hurt, more unnecessary
contingencies.

119      Although in other circumstances it might be appropriate to ask the receiver to recommence the process, in my opinion,
it would not be appropriate to do so in this case. The only two interested creditors support the acceptance of the 922 offer, and
the court should so order.

120      Although I would be prepared to dispose of the case on the grounds stated above, some comment should be addressed
to the question of interference by the court with the process and procedure adopted by the receiver.

121      I am in agreement with the view expressed by McKinlay J.A. in her reasons that the undertaking being sold in this
case was of a very special and unusual nature. As a result, the procedure adopted by the receiver was somewhat unusual.
At the outset, in accordance with the terms of the receiving order, it dealt solely with Air Canada. It then appears that the
receiver contemplated a sale of the assets by way of auction, and still later contemplated the preparation and distribution of an
offering memorandum inviting bids. At some point, without advice to CCFL, it abandoned that idea and reverted to exclusive
negotiations with one interested party. This entire process is not one which is customary or widely accepted as a general practice
in the commercial world. It was somewhat unique, having regard to the circumstances of this case. In my opinion, the refusal
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of the court to approve the offer accepted by the receiver would not reflect on the integrity of procedures followed by court-
appointed receivers, and is not the type of refusal which will have a tendency to undermine the future confidence of business
persons in dealing with receivers.

122      Rosenberg J. stated that the Royal Bank was aware of the process used and tacitly approved it. He said it knew the terms
of the letter of intent in February 1991, and made no comment. The Royal Bank did, however, indicate to the receiver that it
was not satisfied with the contemplated price, nor the amount of the down payment. It did not, however, tell the receiver to
adopt a different process in endeavouring to sell the Air Toronto assets. It is not clear from the material filed that at the time it
became aware of the letter of intent that it knew that CCFl was interested in purchasing Air Toronto.

123      I am further of the opinion that a prospective purchaser who has been given an opportunity to engage in exclusive
negotiations with a receiver for relatively short periods of time which are extended from time to time by the receiver, and who
then makes a conditional offer, the condition of which is for his sole benefit and must be fulfilled to his satisfaction unless
waived by him, and which he knows is to be subject to court approval, cannot legitimately claim to have been unfairly dealt
with if the court refuses to approve the offer and approves a substantially better one.

124      In conclusion, I feel that I must comment on the statement made by Galligan J.A. in his reasons to the effect that
the suggestion made by counsel for 922 constitutes evidence of lack of prejudice resulting from the absence of an offering
memorandum. It should be pointed out that the court invited counsel to indicate the manner in which the problem should be
resolved in the event that the court concluded that the order approving the OEL offer should be set aside. There was no evidence
before the court with respect to what additional information may have been acquired by CCFL since March 8, 1991, and no
inquiry was made in that regard. Accordingly, I am of the view that no adverse inference should be drawn from the proposal
made as a result of the court's invitation.

125      For the above reasons I would allow the appeal one set of costs to CCFL-922, set aside the order of Rosenberg J., dismiss
the receiver's motion with one set of costs to CCFL-922 and order that the assets of Air Toronto be sold to numbered corporation
922246 on the terms set forth in its offer with appropriate adjustments to provide for the delay in its execution. Costs awarded
shall be payable out of the estate of Soundair Corporation. The costs incurred by the receiver in making the application and
responding to the appeal shall be paid to him out of the assets of the estate of Soundair Corporation on a solicitor-client basis.
I would make no order as to costs of any of the other parties or intervenors.

Appeal dismissed.
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BACKGROUND

1  On 24 February 2010, I issued an Initial Order under the CCAA protecting the assets of the Debtors and Mis-en-
cause (the WB Group). Ernst & Young was appointed Monitor.

2  On the same date, Bear Island Paper Company LLC (Bear Island) filed for protection of Chapter 11 of the US
Bankruptcy code before the US Bankruptcy Court for the Eastern District of Virginia.

3      On April 28, 2010, the US Bankruptcy Court issued an order approving a Sale and Investor Solicitation Process
(« SISP ») for the sale of substantially all of the WB Group's assets. I issued a similar order on April 29, 2010. No one
objected to the issuance of the April 29, 2010 order. No appeal was lodged in either jurisdiction.

4  The SISP caused several third parties to show some interest in the assets of the WG Group and led to the execution
of an Asset Sale Agreement (ASA) between the WB Group and BD White Birch Investment LLC (« BDWB »). The
ASA is dated August 10, 2010. Under the ASA, BDWB would acquire all of the assets of the Group and would:

a) assume from the Sellers and become obligated to pay the Assumed Liabilities (as defined in the ASA);
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b) pay US$90 million in cash;

c) pay the Reserve Payment Amount (as defined);

d) pay all fees and disbursements necessary or incidental for the closing of the transaction; and

e) deliver the Wind Down Amount (as defined).

the whole for a consideration estimated between $150 and $178 million dollars.

5      BDWB was to acquire the Assets through a Stalking Horse Bid process. Accordingly, Motions were brought before
the US Bankruptcy Court and before this Court for orders approving:

a) the ASA

b) BDWB as the stalking horse bidder

c) The Bidding Procedures

6      On September 1, 2010, the US Bankruptcy Court issued an order approving the foregoing without modifications.

7          On September 10, 2010, I issued an order approving the foregoing with some modifications (mainly reducing
the Break-Up Fee and Expense Reimbursement clauses from an aggregate total sought of US$5 million, down to an
aggregate total not to exceed US$3 million).

8      My order also modified the various key dates of implementation of the above. The date of September 17 was set
as the limit to submit a qualified bid under stalking horse bidding procedures, approved by both Courts and the date of

September 21 st  was set as the auction date. Finally, the approval of the outcome of the process was set for September

24, 2010 1 .

9      No appeal was lodged with respect to my decision of September 10, 2010.

10      On September 17, 2010, Sixth Avenue Investment Co. LLC (« Sixth Avenue ») submitted a qualified bid.

11  On September 21, 2010, the WB Group and the Monitor commenced the auction for the sale of the assets of the
group. The winning bid was the bid of BDWB at US$236,052,825.00.

12      BDWB's bid consists of:

i) US$90 million in cash allocated to the current assets of the WB Group;

ii) $4.5 million of cash allocated to the fixed assets;

iii) $78 million in the form of a credit bid under the First Lien Credit Agreement allocated to the WB Group's
Canadian fixed assets which are collateral to the First Lien Debt affecting the WB Group;

iv) miscellaneous additional charges to be assumed by the purchaser.

13      Sixth Avenue's bid was equivalent to the BDWB winning bid less US$500,000.00, that is to say US$235,552,825.00.
The major difference between the two bids being that BDWB used credit bidding to the extent of $78 million whilst Sixth
Avenue offered an additional $78 million in cash. For a full description of the components of each bid, see the Monitor's
Report of September 23, 2010.

14      The Sixth Avenue bidder and the BDWB bidder are both former lenders of the WB Group regrouped in new entities.
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15        On April 8, 2005, the WB Group entered into a First Lien Credit Agreement with Credit Suisse AG Cayman
Islands and Credit Suisse AG Toronto acting as agents for a number of lenders.

16      As of February 24, 2010, the WB Group was indebted towards the First Lien Lenders under the First Lien Credit
Agreement in the approximate amount of $438 million (including interest). This amount was secured by all of the Sellers'
fixed assets. The contemplated sale following the auction includes the WB Group's fixed assets and unencumbered assets.

17           BDWB is comprised of a group of lenders under the First Lien Credit Agreement and hold, in aggregate
approximately 65% of the First Lien Debt. They are also « Majority Lenders » under the First Lien Credit Agreement
and, as such, are entitled to make certain decisions with respect to t he First Lien Debt including the right to use the
security under the First Lien Credit Agreement as tool for credit bidding.

18      Sixth Avenue is comprised of a group of First Lien Lenders holding a minority position in the First Lien Debt
(approximately 10%). They are not « Majority Lenders » and accordingly, they do not benefit from the same advantages
as the BDWB group of First Lien Lenders, with respect to the use of the security on the fixed assets of the WB Group,

in a credit bidding process 2 .

19      The bidding process took place in New York on September 21, 2010. Only two bidders were involved: the winning

bidder (BDWB) and the losing bidder 3  (Sixth Avenue).

20      In its Intervention, BDWB has analysed all of the rather complex mechanics allowing it to use the system of credit
bidding as well as developing reasons why Sixth Avenue could not benefit from the same privilege. In addition to certain
arguments developed in the reasons which follow, I also accept as my own BDWB's submissions developed in section (e),
paragraphs [40] to [53] of its Intervention as well as the arguments brought forward in paragraphs [54] to [60] validating
BDWB's specific right to credit bid in the present circumstances.

21      Essentially, BDWB establishes its right to credit bid by referring not only to the September 10 Court Order but
also by referring to the debt and security documents themselves, namely the First Lien Credit Agreement, the US First
Lien Credit Agreement and under the Canadian Security Agreements whereby the « Majority Lender » may direct the
« Agents » to support such credit bid in favour of such « Majority Lenders ». Conversely, this position is not available
to the « Minority Lenders ». This reasoning has not been seriously challenged before me.

22      The Debtors and Mis-en-cause are now asking me to approve the sale of all and/or substantially all the assets of
the WB Group to BDWB. The disgruntled bidder asks me to not only dismiss this application but also to declare it the
winning bidder or, alternatively, to order a new auction.

23      On September 24, 2010, I delivered oral reasons in support of the Debtors' Motion to approve the sale. Here is
a transcript of these reasons.

REASONS (delivered orally on September 24, 2010)

24      I am asked by the Petitioners to approve the sale of substantially all the WB Group's assets following a bid process
in the form of a « Stalking Horse » bid process which was not only announced in the originating proceedings in this file,
I believe back in early 2010, but more specifically as from May/June 2010 when I was asked to authorise the Sale and
Investors Solicitation Process (SISP). The SISP order led to the canvassing of proposed bidders, qualified bidders and
the eventual submission of a « Stalking Horse » bidder. In this context, a Motion to approve the « Stalking Horse » Bid
process to approve the assets sale agreement and to approve a bidding procedure for the sale of substantially all of the
assets of the WB Group was submitted and sanctioned by my decision of September 10, 2010.

25      I note that throughout the implementation of this sale process, all of its various preliminary steps were put in place
and approved without any contestation whatsoever by any of the interested stakeholders except for the two construction
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lien holders KSH 4  and SIII 5  who, for very specific reasons, took a strong position towards the process itself (not that
much with the bidding process but with the consequences of this process upon their respective claims.

26      The various arguments of KSH and SIII against the entire Stalking Horse bid process have now become moot,
considering that both BDWB and Sixth Avenue have agreed to honour the construction liens and to assume the value
of same (to be later determined).

27      Today, the Motion of the Debtors is principally contested by a group which was identified as the « Sixth Avenue
» bidders and more particularly, identified in paragraph 20 of the Motion now before me. The « Stalking Horse »
bidder, of course, is the Black Diamond group identified as « BD White Birch Investment LLC ». The Dune Group
of companies who are also secured creditors of the WB Group are joining in, supporting the position of Sixth Avenue.
Their contestation rests on the argument that the best and highest bid at the auction, which took place in New York on
September 21, should not have been identified as the Black Diamond bid. To the contrary, the winning bid should have
been, according to the contestants, the « Sixth Avenue » bid which was for a lesser dollar amount ($500,000.00), for a
larger cash amount (approximately $78,000,000.00 more cash) and for a different allocation of the purchase price.

28      Notwithstanding the foregoing, the Monitor, in its report of August 23, supports the « Black Diamond » winning
bid and the Monitor recommends to the Court that the sale of the assets of the WB Group be made on that basis.

29      The main argument of « Sixth Avenue » as averred, sometimes referred to as the « bitter bidder », comes from
the fact that the winning bid relied upon the tool of credit bidding to the extent of $78,000,000.00 in arriving at its total
offer of $236,052,825.00.

30      If I take the comments of « Sixth Avenue », the use of credit bidding was not only a surprise, but a rather bad
surprise, in that they did not really expect that this would be the way the « Black Diamond » bid would be ultimately
constructed. However, the possibility of reverting to credit bidding was something which was always part of the process.
I quote from paragraph 7 of the Motion to Approve the Sale of the Assets, which itself quotes paragraph 24 of the SISP
Order, stating that:

24. Notwithstanding anything herein to the contrary, including without limitation, the bidding requirements herein,
the agent under the White Birch DIP Facility (the « DIP Agent ») and the agent to the WB Group's first lien term
loan lenders (the First Lien Term Agent »), on behalf of the lenders under White Birch DIP Facility and the WB
Group's first lien term loan lenders, respectively, shall be deemed Qualified Bidders and any bid submitted by such
agent on behalf of the respective lenders in respect of all or a portion of the Assets shall be deemed both Phase 1
Qualified Bids and Phase 2 Qualified Bids. The DIP Agent and First Lien Term Agent, on behalf of the lenders
under the White Birch DIP Facility and the WB Group's first lien term loan lenders, respectively, shall be permitted
in their sole discretion, to credit bid up to the full amount of any allowed secure claims under the White Birch DIP
Facility and the first lien term loan agreement, respectively, to the extent permitted under Section 363(k) of the
Bankruptcy Code and other applicable law.

31      The words « and other applicable law » could, in my view, tolerate the inclusion of similar rules of procedure in

the province of Quebec. 6

32      The possibility of reverting to credit bidding was also mentioned in the bidding procedure sanctioned by my decision
of September 10, 2010 as follows and I now quote from paragraph 13 of the Debtors' Motion:

13. « Notwithstanding anything herein to the contrary, the applicable agent under the DIP Credit Agreement and
the application agent under the First Lien Credit Agreement shall each be entitled to credit bid pursuant to Section
363(k) of the Bankruptcy Code and other applicable law.
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33      I draw from these excerpts that when the « Stalking Horse » bid process was put in place, those bidders able to benefit

from a credit bidding situation could very well revert to the use of this lever or tool in order to arrive at a better bid 7

34      Furthermore, many comments were made today with respect to the dollar value of a credit bid versus the dollar
value of a cash bid. I think that it is appropriate to conclude that if credit bidding is to take place, it goes without saying
that the amount of the credit bid should not exceed, but should be allowed to go as, high as the face value amount of the
credit instrument upon which the credit bidder is allowed to rely. The credit bid should not be limited to the fair market
value of the corresponding encumbered assets. It would then be just impossible to function otherwise because it would
require an evaluation of such encumbered assets, a difficult, complex and costly exercise.

35      Our Courts have always accepted the dollar value appearing on the face of the instrument as the basis for credit
bidding. Rightly or wrongly, this is the situation which prevails.

36      Many arguments were brought forward, for and against the respective position of the two opposing bidders. At
the end of the day, it is my considered opinion that the « Black Diamond » winning bid should prevail and the « Sixth
Avenue » bid, the bitter bidder, should fail.

37      I have dealt briefly with the process. I don't wish to go through every single step of the process but I reiterate that
this process was put in place without any opposition whatsoever. It is not enough to appear before a Court and say: «
Well, we've got nothing to say now. We may have something to say later » and then, use this argument to reopen the
entire process once the result is known and the result turns out to be not as satisfactory as it may have been expected. In
other words, silence sometimes may be equivalent to acquiescence. All stakeholders knew what to expect before walking
into the auction room.

38      Once the process is put in place, once the various stakeholders accept the rules, and once the accepted rules call
for the possibility of credit bidding, I do not think that, at the end of the day, the fact that credit bidding was used as a
tool, may be raised as an argument to set aside a valid bidding and auction process.

39          Today, the process is completed and to allow "Sixth Avenue" to come before the Court and say: "My bid is
essentially better than the other bid and Court ratify my bid as the highest and best bid as opposed to the winning bid" is
the equivalent to a complete eradication of all proceedings and judgments rendered to this date with respect to the Sale
of Assets authorized in this file since May/June 2010 and I am not prepared to accept this as a valid argument. Sixth
Avenue should have expected that BDWB would want to revert to credit bidding and should have sought a modification
of the bidding procedure in due time.

40      The parties have agreed to go through the bidding process. Once the bidding process is started, then there is no
coming back. Or if there is coming back, it is because the process is vitiated by an illegality or non-compliance of proper
procedures and not because a bidder has decided to credit bid in accordance with the bidding procedures previously
adopted by the Court.

41      The Court cannot take position today which would have the effect of annihilating the auction which took place
last week. The Court has to take the result of this auction and then apply the necessary test to approve or not to approve
that result. But this is not what the contestants before me ask me to do. They are asking me to make them win a bid
which they have lost.

42      It should be remembered that "Sixth Avenue" agreed to continue to bid even after the credit bidding tool was used
in the bidding process during the auction. If that process was improper, then "Sixth Avenue" should have withdrawn or
should have addressed the Court for directions but nothing of the sort was done. The process was allowed to continue
and it appears evident that it is only because of the end result which is not satisfactory that we now have a contestation
of the results.
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43      The arguments which were put before me with a view to setting aside the winning bid (leaving aside those under
Section 36 of the CCAA to which I will come to a minute) have not convinced me to set it aside. The winning bid certainly
satisfies a great number of interested parties in this file, including the winning bidders, including the Monitor and several
other creditors.

44      I have adverse representations from two specific groups of creditors who are secured creditors of the White Birch
Group prior to the issue of the Initial Order which have, from the beginning, taken strong exceptions to the whole process
but nevertheless, they constitute a limited group of stakeholders. I cannot say that they speak for more interests than
those of their own. I do not think that these creditors speak necessarily for the mass of unsecured creditors which they
allege to be speaking for. I see no benefit to the mass of creditors in accepting their submissions, other than the fact that
the Monitor will dispose of US$500,000.00 less than it will if the winning bid is allowed to stand.

45      I now wish to address the question of Section 36 CCAA.

46      In order to approve the sale, the Court must take into account the provisions of Section 36 CCAA and in my
respectful view, these conditions are respected.

47      Section 36 CCAA reads as follows:

36. (1) A debtor company in respect of which an order has been made under this Act may not sell or otherwise dispose
of assets outside the ordinary course of business unless authorized to do so by a court. Despite any requirement for
shareholder approval, including one under federal or provincial law, the court may authorize the sale or disposition
even if shareholder approval was not obtained.

(2) A company that applies to the court for an authorization is to give notice of the application to the secured
creditors who are likely to be affected by the proposed sale or disposition.

(3) In deciding whether to grant the authorization, the court is to consider, among other things,

(a) whether the process leading to the proposed sale or disposition was reasonable in the circumstances;

(b) whether the monitor approved the process leading to the proposed sale or disposition;

(c) whether the monitor filed with the court a report stating that in their opinion the sale or disposition would
be more beneficial to the creditors than a sale or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on the creditors and other interested parties; and

(f) whether the consideration to be received for the assets is reasonable and fair, taking into account their
market value.

(4) If the proposed sale or disposition is to a person who is related to the company, the court may, after
considering the factors referred to in subsection (3), grant the authorization only if it is satisfied that

(a) good faith efforts were made to sell or otherwise dispose of the assets to persons who are not related to
the company; and

(b) the consideration to be received is superior to the consideration that would be received under any other
offer made in accordance with the process leading to the proposed sale or disposition.

(5) For the purpose of subsection (4), a person who is related to the company includes
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(a) a director or officer of the company;

(b) a person who has or has had, directly or indirectly, control in fact of the company; and

(c) a person who is related to a person described in paragraph (a) or (b).

(6) The court may authorize a sale or disposition free and clear of any security, charge or other restriction and,
if it does, it shall also order that other assets of the company or the proceeds of the sale or disposition be subject
to a security, charge or other restriction in favour of the creditor whose security, charge or other restriction
is to be affected by the order.

(7) The court may grant the authorization only if the court is satisfied that the company can and will make
the payments that would have been required under paragraphs 6(4)(a) and (5)(a) if the court had sanctioned
the compromise or arrangement.

2005, c. 47, s. 131; 2007, c. 36, s. 78.

(added underlining)

48      The elements which can be found in Section 36 CCAA are, first of all, not limitative and secondly they need not
to be all fulfilled in order to grant or not grant an order under this section.

49      The Court has to look at the transaction as a whole and essentially decide whether or not the sale is appropriate, fair
and reasonable. In other words, the Court could grant the process for reasons others than those mentioned in Section
36 CCAA or refuse to grant it for reasons which are not mentioned in Section 36 CCAA.

50          Nevertheless, I was given two authorities as to what should guide the Court in similar circumstances, I refer
firstly to the comments of Madame Justice Sarah Peppall in Canwest Publishing Inc./Publications Canwest Inc., Re, 2010
CarswellOnt 3509 (Ont. S.C.J. [Commercial List]), and she writes at paragraph 13:

The proposed disposition of assets meets the Section 36 CCAA criteria and those set forth in the Royal Bank v.
Soundair Corp. decision. Indeed, to a large degree, the criteria overlap. The process was reasonable as the Monitor
was content with it (and this is the case here). Sufficient efforts were made to attract the best possible bid (this was
done here through the process, I don't have to review this in detail); the SISP was widely publicized (I am given to
understand that, in this present instance, the SISP was publicized enough to generate the interest of many interested
bidders and then a smaller group of Qualified Bidders which ended up in the choice of one « Stalking Horse » bidder);
ample time was given to prepare offers; and there was integrity and no unfairness in the process. The Monitor was
intimately involved in supervising the SISP and also made the Superior Cash Offer recommendation. The Monitor
had previously advised the Court that in its opinion, the Support Transaction was preferable to a bankruptcy (this
was all done in the present case.) The logical extension of that conclusion is that the AHC Transaction is as well
(and, of course, understand that the words « preferable to a bankruptcy » must be added to this last sentence).
The effect of the proposed sale on other interested parties is very positive. (It doesn't mean by saying that, that it
is positive upon all the creditors and that no creditor will not suffer from the process but given the representations
made before me, I have to conclude that the proposed sale is the better solution for the creditors taken as a whole
and not taken specifically one by one) Amongst other things, it provides for a going concern outcome and significant
recoveries for both the secured and unsecured creditors.

51      Here, we may have an argument that the sale will not provide significant recoveries for unsecured creditors but the
question which needs to be asked is the following: "Is it absolutely necessary to provide interest for all classes of creditors
in order to approve or to set aside a "Stalking Horse bid process"?

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2022182121&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Folder*cid.b497034cdf084c21beb4bc44ad90ec86*oc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2022182121&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Folder*cid.b497034cdf084c21beb4bc44ad90ec86*oc.Search)
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52      In my respectful view, it is not necessary. It is, of course, always better to expect that it will happen but unfortunately,
in any restructuring venture, some creditors do better than others and sometimes, some creditors do very badly. That
is quite unfortunate but it is also true in the bankruptcy alternative. In any event, in similar circumstances, the Court
must rely upon the final recommendation of the Monitor which, in the present instance, supports the position of the
winning bidder.

53      In Nortel Networks Corp., Re, Mister Justice Morawetz, in the context of a Motion for the Approval of an Assets
Sale Agreement, Vesting Order of approval of an intellectual Property Licence Agreement, etc. basically took a similar
position (2009 CarswellOnt 4838 (Ont. S.C.J. [Commercial List]), at paragraph 35):

The duties of the Court in reviewing a proposed sale of assets are as follows:

1) It should consider whether sufficient effort has been made to obtain the best price and that the debtor has
not acted improvidently;

2) It should consider the interests of all parties;

3) It should consider the efficacy and integrity of the process by which offers have been obtained;

4) and it should consider whether there has been unfairness in the working out of the process.

54      I agree with this statement and it is my belief that the process applied to the present case meets these criteria.

55      I will make no comment as to the standing of the « bitter bidder ». Sixth Avenue mayo have standing as a stakeholder
while it may not have any, as a disgruntled bidder.

56           I am, however, impressed by the comments of my colleague Clément Gascon, j.s.c. in Abitibi Bowater, in his

decision of May 3 rd , 2010 where, in no unclear terms he did not think that as such, a bitter bidder should be allowed
a second strike at the proverbial can.

57      There may be other arguments that could need to be addressed in order to give satisfaction to all the arguments
provided to me by counsel. Again, this has been a long day, this has been a very important and very interesting debate
but at the end of the whole process, I am satisfied that the integrity of the « Stalking Horse » bid process in this file, as
it was put forth and as it was conducted, meets the criteria of the case law and the CCAA. I do not think that it would
be in the interest of any of the parties before me today to conclude otherwise. If I were to conclude otherwise, I would
certainly not be able to grant the suggestion of « Sixth Avenue », to qualify its bid as the winning bid; I would have to
eradicate the entire process and cause a new auction to be held. I am not prepared to do that.

58      I believe that the price which will be paid by the winning bidder is satisfactory given the whole circumstances of this
file. The terms and conditions of the winning bid are also acceptable so as a result, I am prepared to grant the Motion.
I do not know whether the Order which you would like me to sign is available and I know that some wording was to be
reviewed by some of the parties and attorneys in this room. I don't know if this has been done. Has it been done? Are
KSH and SIII satisfied or content with the wording?

Attorney:

I believe, Mister Justice, that KSH and SIII have.........their satisfaction with the wording. I believe also that Dow Jones,
who's present, ......their satisfaction. However, AT&T has communicated that they wish to have some minor adjustments.

The Court:

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2019650799&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Folder*cid.b497034cdf084c21beb4bc44ad90ec86*oc.Search)
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Are you prepared to deal with this now or do you wish to deal with it during the week-end and submit an Order for
signature once you will have ironed out the difficulties, unless there is a major difficulty that will require further hearing?

Attorney:

I think that the second option you suggested is probably the better one. So, we'd be happy to reach an agreement and
then submit it to you and we'll recirculate everyone the wording.

The Court:

Very well.

The Motion to Approve the Sale of substantially all of the WB Group assets (no. 87) is granted, in accordance with the
terms of an Order which will be completed and circulated and which will be submitted to me for signature as of Monday,
next at the convenience of the parties;

The Motion of Dow Jones Company Inc. (no. 79) will be continued sine die;

The Amended Contestation of the Motion to Approve the Sale (no. 84) on behalf of « Sixth Avenue » is dismissed without
costs (I believe that the debate was worth the effort and it will serve no purpose to impose any cost upon the contestant);

Also for the position taken by Dunes, there is no formal Motion before me but Mr. Ferland's position was important to
the whole debate but I don't think that costs should be imposed upon his client as well;

The Motion to Stay the Assignment of a Contract from AT&T (no. 86) will be continued sine die;

The Intervention and Memorandum of arguments of BD White Birch Investment LLC is granted, without costs.
Motion granted.

Footnotes

* Leave to appeal refused at White Birch Paper Holding Co., Re (2010), 2010 CarswellQue 11534, 2010 QCCA 1950 (C.A. Que.).

1 See my Order of September 10, 2010.

2 For a more comprehensive analysis of the relationship of BDWB members and Sixth Avenue members as lenders under the
original First Lien Credit Agreement of April 8, 2005, see paragraphs 15 to 19 of BDWB's Intervention.

3 Sometimes referred to as the « bitter bidder » or « disgruntled bidder » See AbitibiBowater inc., Re, 2010 QCCS 1742 (C.S.
Que.) (Gascon J.)

4 KSH Solutions Inc.

5 Service d'Impartition Industriel Inc.

6 The concept of credit bidding is not foreign to Quebec civil law and procedure. See for example articles 689 and 730 of the
Quebec code of Civil Procedure which read as follows:

689. The purchase price must be paid within five days, at the expiry of which time interest begins to run.

Nevertheless, when the immovable is adjudged to the seizing creditor or any hypothecary creditor who has filed an opposition
or whose claim is mentioned in the statement certified by the registrar, he may retain the purchase-money to the extent of the
claim until the judgment of distribution is served upon him.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6408&serNum=2023614983&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Folder*cid.b497034cdf084c21beb4bc44ad90ec86*oc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2021946044&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Folder*cid.b497034cdf084c21beb4bc44ad90ec86*oc.Search)
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730. A purchaser who has not paid the purchase price must, within ten days after the judgment of homologation is transmitted
to him, pay the sheriff the amounts necessary to satisfy the claims which have priority over his own; if he fails to do so, any
interested party may demand the resale of the immovable upon him for false bidding.

When the purchaser has fulfilled his obligation, the sheriff must give him a certificate that the purchase price has been paid
in full.

See also Denis Ferland and Benoit Emery, 4ème edition, volume 2 (Éditions Yvon Blais (2003)):

La loi prévoit donc que, lorsque l'immeuble est adjugé au saisissant ou à un créancier hypothécaire qui a fait opposition, ou
dont la créance est portée à l'état certifié par l'officier de la publicité des droits, l'adjudicataire peut retenir le prix, y compris
le prix minimum annoncé dans l'avis de vente (art. 670, al. 1, e), 688.1 C.p.c.), jusqu'à concurrence de sa créance et tant que
ne lui a pas été signifié le jugement de distribution prévu à l'article 730 C.p.c. (art. 689, al 2 C.p.c.). Il n'aura alors à payer,
dans les cinq jours suivant la signification de ce jugement, que la différence entre le prix d'adjudication et le montant de sa
créance pour satisfaire aux créances préférées à la sienne (art. 730, al. 1 C.p.c.). La Cour d'appel a déclaré, à ce sujet, que
puisque le deuxième alinéa de l'article 689 C.p.c. est une exception à la règle du paiement lors de la vente par l'adjudicataire
du prix minimal d'adjudication (art. 688.1, al. 1 C.p.c.) et à celle du paiement du solde du prix d'adjudication dans les cinq
jours suivants (art. 689, al. 1 C.p.c.), il doit être interprété de façon restrictive. Le sens du mot « créance », contenu dans cet
article, ne permet alors à l'adjudicataire de retenir que la partie de sa créance qui est colloquée ou susceptible de l'être, tout
en tenant compte des priorités établies par la loi.

See, finally, Cie Montréal Trust c. Jori Investments Inc., J.E. 80-220 (C.S. Que.) [1980 CarswellQue 85 (C.S. Que.)], Eugène
Marcoux Inc. c. Côté, [1990] R.J.Q. 1221 (C.A. Que.)

7 The SISP, the bidding procedure and corresponding orders recognize the principle of credit bidding at the auction and these
orders were not the subject of any appeal procedure.

See paragraphs 24, 25 and 26 of BDWB's Intervention.

As for the right to credit bid in a sale by auction under the CCAA, see Maax Corporation, Re (July 10, 2008), Doc.
500-11-033561-081 (C.S. Que.) (Buffoni J.)

See also Re: Brainhunter (OSC Commercial List, no.09-8482-00CL, January 22, 2010)
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ENDORSED: JUNE 25, 2012 

 

REASONS: JUNE 26, 2012 

ENDORSEMENT 

 

[1] Cinram International Inc. (“CII”), Cinram International Income Fund (“Cinram Fund”), 
CII Trust and the Companies listed in Schedule “A” (collectively, the “Applicants”) brought this 

application seeking an initial order (the “Initial Order”) pursuant to the Companies’ Creditors 
Arrangement Act (“CCAA”).  The Applicants also request that the court exercise its jurisdiction 
to extend a stay of proceedings and other benefits under the Initial Order to Cinram International 

Limited Partnership (“Cinram LP”, collectively with the Applicants, the “CCAA Parties”). 
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[2] Cinram Fund, together with its direct and indirect subsidiaries (collectively, “Cinram” or
the “Cinram Group”) is a replicator and distributor of CDs and DVDs.  Cinram has a diversified

operational footprint across North America and Europe that enables it to meet the replication and
logistics demands of its customers.

[3] The evidentiary record establishes that Cinram has experienced significant declines in
revenue and EBITDA, which, according to Cinram, are a result of the economic downturn in
Cinram’s primary markets of North America and Europe, which impacted consumers’

discretionary spending and adversely affected the entire industry.

[4] Cinram advises that over the past several years it has continued to evaluate its strategic

alternatives and rationalize its operating footprint in order to attempt to balance its ongoing
operations and financial challenges with its existing debt levels.  However, despite cost
reductions and recapitalized initiatives and the implementation of a variety of restructuring

alternatives, the Cinram Group has experienced a number of challenges that has led to it seeking
protection under the CCAA.

[5] Counsel to Cinram outlined the principal objectives of these CCAA proceedings as:

(i) to ensure the ongoing operations of the Cinram Group;

(ii) to ensure the CCAA Parties have the necessary availability of working capital 

funds to maximize the ongoing business of the Cinram Group for the benefit of its
stakeholders; and

(iii) to complete the sale and transfer of substantially all of the Cinram Group’s
business as a going concern (the “Proposed Transaction”).

[6] Cinram contemplates that these CCAA proceedings will be the primary court supervised

restructuring of the CCAA Parties.  Cinram has operations in the United States and certain of the
Applicants are incorporated under the laws of the United States.  Cinram, however, takes the

position that Canada is the nerve centre of the Cinram Group.

[7] The Applicants also seek authorization for Cinram International ULC (“Cinram ULC”) to
act as “foreign representative” in the within proceedings to seek a recognition order under

Chapter 15 of the United States Bankruptcy Code (“Chapter 15”).  Cinram advises that the
proceedings under Chapter 15 are intended to ensure that the CCAA Parties are protected from 

creditor actions in the United States and to assist with the global implementation of the Proposed
Transaction to be undertaken pursuant to these CCAA proceedings.

[8] Counsel to the Applicants submits that the CCAA Parties are part of a consolidated

business in Canada, the United States and Europe that is headquartered in Canada and
operationally and functionally integrated in many significant respects.  Cinram is one of the

world’s largest providers of pre-recorded multi-media products and related logistics services.  It
has facilities in North America and Europe, and it:
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(i) manufactures DVDs, blue ray disks and CDs, and provides distribution services 
for motion picture studios, music labels, video game publishers, computer 

software companies, telecommunication companies and retailers around the 
world;  

(ii) provides various digital media services through One K Studios, LLC; and 

(iii) provides retail inventory control and forecasting services through Cinram Retail 
Services LLC (collectively, the “Cinram Business”). 

[9] Cinram contemplates that the Proposed Transaction could allow it to restore itself as a 
market leader in the industry.  Cinram takes the position that it requires CCAA protection to 

provide stability to its operations and to complete the Proposed Transaction. 

[10] The Proposed Transaction has the support of the lenders forming the steering committee 
with respect to Cinram’s First Lien Credit Facilities (the “Steering Committee”), the members of 

which have been subject to confidentiality agreements and represent 40% of the loans under 
Cinram’s First Lien Credit Facilities (the “Initial Consenting Lenders”).  Cinram also anticipates 

further support of the Proposed Transaction from additional lenders under its credit facilities 
following the public announcement of the Proposed Transaction. 

[11] Cinram Fund is the direct or indirect parent and sole shareholder of all of the subsidiaries 

in Cinram’s corporate structure.  A simplified corporate structure of the Cinram Group showing 
all of the CCAA Parties, including the designation of the CCAA Parties’ business segments and 

certain non-filing entities, is set out in the Pre-Filing Report of FTI Consulting Inc. (the 
“Monitor”) at paragraph 13.  A copy is attached as Schedule “B”. 

[12] Cinram Fund, CII, Cinram International General Partner Inc. (“Cinram GP”), CII Trust, 

Cinram ULC and 1362806 Ontario Limited are the Canadian entities in the Cinram Group that 
are Applicants in these proceedings (collectively, the “Canadian Applicants”).  Cinram Fund and 

CII Trust are both open-ended limited purpose trusts, established under the laws of Ontario, and 
each of the remaining Canadian Applicants is incorporated pursuant to Federal or Provincial 
legislation. 

[13] Cinram (US) Holdings Inc. (“CUSH”), Cinram Inc., IHC Corporation (“IHC”), Cinram 
Manufacturing, LLC (“Cinram Manufacturing”), Cinram Distribution, LLC (“Cinram 

Distribution”), Cinram Wireless, LLC (“Cinram Wireless”), Cinram Retail Services, LLC 
(“Cinram Retail”) and One K Studios, LLC (“One K”) are the U.S. entities in the Cinram Group 
that are Applicants in these proceedings (collectively, the “U.S. Applicants”).  Each of the U.S. 

Applicants is incorporated under the laws of Delaware, with the exception of One K, which is 
incorporated under the laws of California.  On May 25, 2012, each of the U.S. Applicants opened 

a new Canadian-based bank account with J.P. Morgan. 

[14] Cinram LP is not an Applicant in these proceedings.  However, the Applicants seek to 
have a stay of proceedings and other relief under the CCAA extended to Cinram LP as it forms 

20
12

 O
N

S
C

 3
76

7 
(C

an
LI

I)



- Page 4 -

part of Cinram’s income trust structure with Cinram Fund, the ultimate parent of the Cinram 
Group. 

[15] Cinram’s European entities are not part of these proceedings and it is not intended that
any insolvency proceedings will be commenced with respect to Cinram’s European entities,

except for Cinram Optical Discs SAC, which has commenced insolvency proceedings in France.

[16] The Cinram Group’s principal source of long-term debt is the senior secured credit
facilities provided under credit agreements known as the “First-Lien Credit Agreement” and the

“Second-Lien Credit Agreement” (together with the First-Lien Credit Agreement, the “Credit
Agreements”).

[17] All of the CCAA Parties, with the exception of Cinram Fund, Cinram GP, CII Trust and
Cinram LP (collectively, the “Fund Entities”), are borrowers and/or guarantors under the Credit
Agreements.  The obligations under the Credit Agreements are secured by substantially all of the

assets of the Applicants and certain of their European subsidiaries.

[18] As at March 31, 2012, there was approximately $233 million outstanding under the First-

Lien Term Loan Facility; $19 million outstanding under the First-Lien Revolving Credit
Facilities; approximately $12 million of letter of credit exposure under the First-Lien Credit
Agreement; and approximately $12 million outstanding under the Second-Lien Credit

Agreement.

[19] Cinram advises that in light of the financial circumstances of the Cinram Group, it is not

possible to obtain additional financing that could be used to repay the amounts owing under the
Credit Agreements.

[20] Mr. John Bell, Chief Financial Officer of CII, stated in his affidavit that in connection

with certain defaults under the Credit Agreements, a series of waivers was extended from 
December 2011 to June 30, 2012 and that upon expiry of the waivers, the lenders have the ability

to demand immediate repayment of the outstanding amounts under the Credit Agreements and
the borrowers and the other Applicants that are guarantors under the Credit Agreements would
be unable to meet their debt obligations.  Mr. Bell further stated that there is no reasonable

expectation that Cinram would be able to service its debt load in the short to medium term given
forecasted net revenues and EBITDA for the remainder of fiscal 2012, fiscal 2013, and fiscal 

2014.  The cash flow forecast attached to his affidavit indicates that, without additional funding,
the Applicants will exhaust their available cash resources and will thus be unable to meet their
obligations as they become due.

[21] The Applicants request a stay of proceedings.  They take the position that in light of their
financial circumstances, there could be a vast and significant erosion of value to the detriment of

all stakeholders.  In particular, the Applicants are concerned about the following risks, which,
because of the integration of the Cinram business, also apply to the Applicants’ subsidiaries,
including Cinram LP:
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(a) the lenders demanding payment in full for money owing under the Credit
Agreements;

(b) potential termination of contracts by key suppliers; and

(c) potential termination of contracts by customers.

[22] As indicated in the cash flow forecast, the Applicants do not have sufficient funds
available to meet their immediate cash requirements as a result of their current liquidity
challenges.  Mr. Bell states in his affidavit that the Applicants require access to Debtor-In-

Possession (“DIP”) Financing in the amount of $15 millions to continue operations while they
implement their restructuring, including the Proposed Transaction.  Cinram has negotiated a DIP

Credit Agreement with the lenders forming the Steering Committee (the “DIP Lenders”) through
J.P. Morgan Chase Bank, NA as Administrative Agent (the “DIP Agent”) whereby the DIP
Lenders agree to provide the DIP Financing in the form of a term loan in the amount of $15

million.

[23] The Applicants also indicate that during the course of the CCAA proceedings, the CCAA

Parties intend to generally make payments to ensure their ongoing business operations for the
benefit of their stakeholders, including obligations incurred prior to, on, or after the 
commencement of these proceedings relating to: 

(a) the active employment of employees in the ordinary course;

(b) suppliers and service providers the CCAA Parties and the Monitor have

determined to be critical to the continued operation of the Cinram business;

(c) certain customer programs in place pursuant to existing contracts or arrangements
with customers; and

(d) inter-company payments among the CCAA Parties in respect of, among other
things, shared services.

[24] Mr. Bell states that the ability to make these payments relating to critical suppliers and
customer programs is subject to a consultation and approval process agreed to among the
Monitor, the DIP Agent and the CCAA Parties.

[25] The Applicants also request an Administration Charge for the benefit of the Monitor and
Moelis and Company, LLC (“Moelis”), an investment bank engaged to assist Cinram in a

comprehensive and thorough review of its strategic alternatives.

[26] In addition, the directors (and in the case of Cinram Fund and CII Trust, the Trustees,
referred to collectively with the directors as the “Directors/Trustees”) requested a Director’s

Charge to provide certainty with respect to potential personal liability if they continue in their
current capacities.  Mr. Bell states that in order to complete a successful restructuring, including

the Proposed Transaction, the Applicants require the active and committed involvement of their
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Directors/Trustees and officers.  Further, Cinram’s insurers have advised that if Cinram was to 
file for CCAA protection, and the insurers agreed to renew the existing D&O policies, there 

would be a significant increase in the premium for that insurance. 

[27] Cinram has also developed a key employee retention program (the “KERP”) with the

principal purpose of providing an incentive for eligible employees, including eligible officers, to
remain with the Cinram Group despite its financial difficulties.  The KERP has been reviewed
and approved by the Board of Trustees of the Cinram Fund.  The KERP includes retention

payments (the “KERP Retention Payments”) to certain existing employees, including certain
officers employed at Canadian and U.S. Entities, who are critical to the preservation of Cinram’s

enterprise value.

[28] Cinram also advises that on June 22, 2012, Cinram Fund, the borrowers under the Credit
Agreements, and the Initial Consenting Lenders entered into a support agreement pursuant to

which the Initial Consenting Lenders agreed to support the Proposed Transaction to be pursued
through these CCAA proceedings (the “Support Agreement”).

[29] Pursuant to the Support Agreement, lenders under the First-Lien Credit Agreement who
execute the Support Agreement or Consent Agreement prior to July 10, 2012 (the “Consent
Date”) are entitled to receive consent consideration (the “Early Consent Consideration”) equal to

4% of the principal amount of loans under the First-Lien Credit Agreement held by such
consenting lenders as of the Consent Date, payable in cash from the net sale proceeds of the

Proposed Transaction upon distribution of such proceeds in the CCAA proceedings.

[30] Mr. Bell states that it is contemplated that the CCAA proceedings will be the primary
court-supervised restructuring of the CCAA Parties.  He states that the CCAA Parties are part of

a consolidated business in Canada, the United States and Europe that is headquartered in Canada
and operationally and functionally integrated in many significant respects.  Mr. Bell further

states that although Cinram has operations in the United States, and certain of the Applicants are
incorporated under the laws of the United States, it is Ontario that is Cinram’s home jurisdiction
and the nerve centre of the CCAA Parties’ management, business and operations.

[31] The CCAA Parties have advised that they will be seeking a recognition order under
Chapter 15 to ensure that they are protected from creditor actions in the United States and to

assist with the global implementation of the Proposed Transaction.  Thus, the Applicants seek
authorization in the Proposed Initial Order for:

Cinram ULC to seek recognition of these proceedings as “foreign main 

proceedings” and to seek such additional relief required in connection with the 
prosecution of any sale transaction, including the Proposed Transaction, as well as 

authorization for the Monitor, as a court-appointed officer, to assist the CCAA 
Parties with any matters relating to any of the CCAA Parties’ subsidiaries and any 
foreign proceedings commenced in relation thereto.  
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[32] Mr. Bell further states that the Monitor will be actively involved in assisting Cinram ULC 
as the foreign representative of the Applicants in the Chapter 15 proceedings and will assist in 

keeping this court informed of developments in the Chapter 15 proceedings. 

[33] The facts relating to the CCAA Parties, the Cinram business, and the requested relief are 

fully set out in Mr. Bell’s affidavit. 

[34] Counsel to the Applicants filed a comprehensive factum in support of the requested relief 
in the Initial Order.  Part III of the factum sets out the issues and the law.   

[35] The relief requested in the form of the Initial Order is extensive.  It goes beyond what this 
court usually considers on an initial hearing.  However, in the circumstances of this case, I have 

been persuaded that the requested relief is appropriate.   

[36] In making this determination, I have taken into account that the Applicants have spent a 
considerable period of time reviewing their alternatives and have done so in a consultative 

manner with their senior secured lenders.  The senior secured lenders support this application, 
notwithstanding that it is clear that they will suffer a significant shortfall on their positions.  It is 

also noted that the Early Consent Consideration will be available to lenders under the First-Lien 
Credit Agreement who execute the Support Agreement prior to July 10, 2012.  Thus, all of these 
lenders will have the opportunity to participate in this arrangement. 

[37] As previously indicated, the Applicants’ factum is comprehensive.  The submissions on 
the law are extensive and cover all of the outstanding issues.  It provides a fulsome review of the 

jurisprudence in the area, which for purposes of this application, I accept.  For this reason, 
paragraphs 41-96 of the factum are attached as Schedule “C” for reference purposes. 

[38] The Applicants have also requested that the confidential supplement – which contains the 

KERP summary listing the individual KERP Payments and certain DIP Schedules – be sealed.  I 
am satisfied that the KERP summary contains individually identifiable information and 

compensation information, including sensitive salary information, about the individuals who are 
covered by the KERP and that the DIP schedules contain sensitive competitive information of 
the CCAA Parties which should also be treated as being confidential.  Having considered the 

principals of Sierra Club of Canada v. Canada (Minister of Finance), (2002) 2 S.C.R. 522, I 
accept the Applicants’ submission on this issue and grant the requested sealing order in respect 

of the confidential supplement. 

[39] Finally, the Applicants have advised that they intend to proceed with a Chapter 15 
application on June 26, 2012 before the United States Bankruptcy Court in the District of 

Delaware.  I am given to understand that Cinram ULC, as proposed foreign representative, will 
be seeking recognition of the CCAA proceedings as “foreign main proceedings” on the basis that 

Ontario, Canada is the Centre of Main Interest or “COMI” of the CCAA Applicants. 

[40] In his affidavit at paragraph 195, Mr. Bell states that the CCAA Parties are part of a 
consolidated business that is headquartered in Canada and operationally and functionally 
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integrated in many significant respects and that, as a result of the following factors, the 
Applicants submit the COMI of the CCAA Parties is Ontario, Canada: 

(a) the Cinram Group is managed on a consolidated basis out of the corporate 
headquarters in Toronto, Ontario, where corporate-level decision-making and 

corporate administrative functions are centralized; 

(b) key contracts, including, among others, major customer service agreements, are 
negotiated at the corporate level and created in Canada; 

(c) the Chief Executive Officer and Chief Financial Officer of CII, who are also 
directors, trustees and/or officers of other entities in the Cinram Group, are based 

in Canada; 

(d) meetings of the board of trustees and board of directors typically take place in 
Canada; 

(e) pricing decisions for entities in the Cinram Group are ultimately made by the 
Chief Executive Officer and Chief Financial Officer in Toronto, Ontario; 

(f) cash management functions for Cinram’s North American entities, including the 
administration of Cinram’s accounts receivable and accounts payable, are 
managed from Cinram’s head office in Toronto, Ontario; 

(g) although certain bookkeeping, invoicing and accounting functions are performed 
locally, corporate accounting, treasury, financial reporting, financial planning, tax 

planning and compliance, insurance procurement services and internal audits are 
managed at a consolidated level in Toronto, Ontario; 

(h) information technology, marketing, and real estate services are provided by CII at 

the head office in Toronto, Ontario; 

(i) with the exception of routine maintenance expenditures, all capital expenditure 

decisions affecting the Cinram Group are managed in Toronto, Ontario; 

(j) new business development initiatives are centralized and managed from Toronto, 
Ontario; and 

(k) research and development functions for the Cinram Group are corporate-level 
activities centralized at Toronto, Ontario, including the Cinram Group’s 

corporate-level research and development budget and strategy. 

[41] Counsel submits that the CCAA Parties are highly dependent upon the critical business 
functions performed on their behalf from Cinram’s head office in Toronto and would not be able 

to function independently without significant disruptions to their operations. 
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[42] The above comments with respect to the COMI are provided for informational purposes
only.  This court clearly recognizes that it is the function of the receiving court – in this case, the

United States Bankruptcy Court for the District of Delaware – to make the determination on the
location of the COMI and to determine whether this CCAA proceeding is a “foreign main

proceeding” for the purposes of Chapter 15.

[43] In the result, I am satisfied that the Applicants meet all of the qualifications established
for relief under the CCAA and I have signed the Initial Order in the form submitted, which

includes approvals of the Charges referenced in the Initial Order.

MORAWETZ J. 

Date:  June 26, 2012 

SCHEDULE “A” 

ADDITIONAL APPLICANTS 

Cinram International General Partner Inc. 

Cinram International ULC 

1362806 Ontario Limited 

Cinram (U.S.) Holdings Inc. 

Cinram, Inc. 

IHC Corporation 
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Cinram Manufacturing LLC 

 

Cinram Distribution LLC 

 

Cinram Wireless LLC 

 

Cinram Retail Services, LLC 

 

One K Studios, LLC 
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SCHEDULE “B” 
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SCHEDULE “C” 

A. THE APPLICANTS ARE “DEBTOR COMPANIES” TO WHICH THE CCAA

APPLIES

41. The CCAA applies in respect of a “debtor company” (including a foreign company

having assets or doing business in Canada) or “affiliated debtor companies” where the total of 

claims against such company or companies exceeds $5 million. 

CCAA, Section 3(1). 

42. The Applicants are eligible for protection under the CCAA because each is a “debtor

company” and the total of the claims against the Applicants exceeds $5 million. 

(1) The Applicants are Debtor Companies

43. The terms “company” and “debtor company” are defined in Section 2 of the CCAA as

follows: 

“company” means any company, corporation or legal person 

incorporated by or under an Act of Parliament or of the legislature 
of a province and any incorporated company having assets or 

doing business in Canada, wherever incorporated, and any income 
trust, but does not include banks, authorized foreign banks within 
the meaning of section 2 of the Bank Act, railway or telegraph 

companies, insurance companies and companies to which the Trust 
and Loan Companies Act applies. 

“debtor company” means any company that: 

(a) is bankrupt or insolvent;

(b) has committed an act of bankruptcy within the meaning of the Bankruptcy

and Insolvency Act or is deemed insolvent within the meaning of the Winding-Up
and Restructuring Act, whether or not proceedings in respect of the company have
been taken under either of those Acts;

(c) has made an authorized assignment or against which a receiving order has
been made under the Bankruptcy and Insolvency Act; or
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(d) is in the course of being wound up under the Winding-Up and 
Restructuring Act because the company is insolvent. 

CCAA, Section 2 (“company” and “debtor company”). 

44. The Applicants are debtor companies within the meaning of these definitions. 

(2) The Applicants are “companies” 

45. The Applicants are “companies” because: 

a. with respect to the Canadian Applicants, each is incorporated pursuant to federal 

or provincial legislation or, in the case of Cinram Fund and CII Trust, is an 

income trust; and 

b. with respect to the U.S. Applicants, each is an incorporated company with certain 

funds in bank accounts in Canada opened in May 2012 and therefore each is a 

company having assets or doing business in Canada. 

Bell Affidavit at paras. 4, 80, 84, 86, 91, 94, 98, 102, 105, 108, 111, 114, 117, 120, 123, 212; 

Application Record, Tab 2. 

46. The test for “having assets or doing business in Canada” is disjunctive, such that either 

“having assets” in Canada or “doing business in Canada” is sufficient to qualify an incorporated 

company as a “company” within the meaning of the CCAA. 

47. Having only nominal assets in Canada, such as funds on deposit in a Canadian bank 

account, brings a foreign corporation within the definition of “company”.  In order to meet the 

threshold statutory requirements of the CCAA, an applicant need only be in technical compliance 

with the plain words of the CCAA. 

Re Canwest Global Communications Corp. (2009), 59 C.B.R. (5th) 72 (Ont. Sup. Ct. J. 

[Commercial List]) at para. 30 [Canwest Global]; Book of Authorities of the Applicants (“Book of 

Authorities”), Tab 1. 

Re Global Light Telecommunications Ltd. (2004), 2 C.B.R. (5th) 210 (B.C.S.C.) at para. 17 

[Global Light]; Book of Authorities, Tab 2. 
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48. The Courts do not engage in a quantitative or qualitative analysis of the assets or the

circumstances in which the assets were created.  Accordingly, the use of “instant” transactions 

immediately preceding a CCAA application, such as the creation of “instant debts” or “instant 

assets” for the purposes of bringing an entity within the scope of the CCAA, has received 

judicial approval as a legitimate device to bring a debtor within technical requirements of the 

CCAA. 

Global Light, supra at para. 17; Book of Authorities, Tab 2. 

Re Cadillac Fairview Inc. (1995), 30 C.B.R. (3d) 29 (Ont. Gen. Div. [Commercial List]) at paras. 

5-6; Book of Authorities, Tab 3. 

Elan Corporation v. Comiskey (Trustee of)  (1990), 1 O.R. (3d) 289 (Ont. C.A.) at paras. 74, 83; 

Book of Authorities, Tab 4. 

(3) The Applicants are insolvent

49. The Applicants are “debtor companies” as defined in the CCAA because they are

companies (as set out above) and they are insolvent. 

50. The insolvency of the debtor is assessed as of the time of filing the CCAA application.

The CCAA does not define insolvency.  Accordingly, in interpreting the meaning of “insolvent”, 

courts have taken guidance from the definition of “insolvent person” in Section 2(1) of the 

Bankruptcy and Insolvency Act (the “BIA”), which defines an “insolvent person” as a person (i) 

who is not bankrupt; and (ii) who resides, carries on business or has property in Canada; (iii) 

whose liabilities to creditors provable as claims under the BIA amount to one thousand dollars; 

and (iv) who is “insolvent” under one of the following tests: 

a. is for any reason unable to meet his obligations as they generally become due;

b. has ceased paying his current obligations in the ordinary course of business as

they generally become due; or

c. the aggregate of his property is not, at a fair valuation, sufficient, or if disposed of

at a fairly conducted sale under legal process, would not be sufficient to enable

payment of all his obligations, due and accruing due.
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BIA, Section 2 (“insolvent person”). 

Re Stelco Inc. (2004), 48 C.B.R. (4th) 299 (Ont. Sup. Ct. J.[Commercial List]); leave to appeal to 

C.A. refused [2004] O.J. No. 1903; leave to appeal to S.C.C. refused [2004] S.C.C.A. No. 336, at 

para. 4 [Stelco]; Book of Authorities, Tab 5. 

51. These tests for insolvency are disjunctive.  A company satisfying any one of these tests is 

considered insolvent for the purposes of the CCAA. 

Stelco, supra at paras. 26 and 28; Book of Authorities, Tab 5. 

52. A company is also insolvent for the purposes of the CCAA if, at the time of filing, there 

is a reasonably foreseeable expectation that there is a looming liquidity condition or crisis that 

would result in the company being unable to pay its debts as they generally become due if a stay 

of proceedings and ancillary protection are not granted by the court. 

Stelco, supra at para. 40; Book of Authorities, Tab 5. 

53. The Applicants meet both the traditional test for insolvency under the BIA and the 

expanded test for insolvency based on a looming liquidity condition as a result of the following: 

a. The Applicants are unable to comply with certain financial covenants under the 

Credit Agreements and have entered into a series of waivers with their lenders 

from December 2011 to June 30, 2012. 

b. Were the Lenders to accelerate the amounts owing under the Credit Agreements, 

the Borrowers and the other Applicants that are Guarantors under the Credit 

Agreements would be unable to meet their debt obligations.  Cinram Fund would 

be the ultimate parent of an insolvent business. 

d. The Applicants have been unable to repay or refinance the amounts owing under 

the Credit Agreements or find an out-of-court transaction for the sale of the 

Cinram Business with proceeds that equal or exceed the amounts owing under the 

Credit Agreements. 
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e. Reduced revenues and EBITDA and increased borrowing costs have significantly 

impaired Cinram’s ability to service its debt obligations.  There is no reasonable 

expectation that Cinram will be able to service its debt load in the short to 

medium term given forecasted net revenues and EBITDA for the remainder of 

fiscal 2012 and for fiscal 2013 and 2014. 

f. The decline in revenues and EBITDA generated by the Cinram Business has 

caused the value of the Cinram Business to decline.  As a result, the aggregate 

value of the Property, taken at fair value, is not sufficient to allow for payment of 

all of the Applicants’ obligations due and accruing due. 

g. The Cash Flow Forecast indicates that without additional funding the Applicants 

will exhaust their available cash resources and will thus be unable to meet their 

obligations as they become due. 

Bell Affidavit, paras. 23, 179-181, 183, 197-199; Application Record, Tab 2. 

(4) The Applicants are affiliated companies with claims outstanding in excess 

of $5 million 

54. The Applicants are affiliated debtor companies with total claims exceeding 5 million 

dollars.  Therefore, the CCAA applies to the Applicants in accordance with Section 3(1). 

55. Affiliated companies are defined in Section 3(2) of the CCAA as follows: 

a. companies are affiliated companies if one of them is the subsidiary of the other or 

both are subsidiaries of the same company or each is controlled by the same 

person; and 

b. two companies are affiliated with the same company at the same time are deemed 

to be affiliated with each other. 

CCAA, Section 3(2). 
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56. CII, CII Trust and all of the entities listed in Schedule “A” hereto are indirect, wholly 

owned subsidiaries of Cinram Fund; thus, the Applicants are “affiliated companies” for the 

purpose of the CCAA. 

Bell Affidavit, paras. 3, 71; Application Record, Tab 2. 

57. All of the CCAA Parties (except for the Fund Entities) are each a Borrower and/or 

Guarantor under the Credit Agreements. As at March 31, 2012 there was approximately $252 

million of aggregate principal amount outstanding under the First Lien Credit Agreement (plus 

approximately $12 million in letter of credit exposure) and approximately $12 million of 

aggregate principal amount outstanding under the Second Lien Credit Agreement.  The total 

claims against the Applicants far exceed $5 million. 

Bell Affidavit, paras. 75; Application Record, Tab 2. 

B. THE RELIEF IS AVAILABLE UNDER THE CCAA AND CONSISTENT WITH THE 
PURPOSE AND POLICY OF THE CCAA 

(1) The CCAA is Flexible, Remedial Legislation 

58. The CCAA is remedial legislation, intended to facilitate compromises and arrangements 

between companies and their creditors as an alternative to bankruptcy.  In particular during 

periods of financial hardship, debtors turn to the Court so that the Court may apply the CCAA in 

a flexible manner in order to accomplish the statute’s goals.  The Court should give the CCAA a 

broad and liberal interpretation so as to encourage and facilitate successful restructurings 

whenever possible. 

Elan Corp. v. Comiskey, supra  at paras. 22 and 56-60; Book of Authorities, Tab 4. 

Re Lehndorff General Partners Ltd. (1993), 17 C.B.R. (3d) 24 at para. 5 (Ont. Gen. Div. 

[Commercial List]); Book of Authorities, Tab 6. 

Re Chef Ready Foods Ltd; Chef Ready Foods Ltd. v. Hongkong Bank of Canada  (1990), 4 C.B.R. 

(3d) 311 (B.C.C.A.) at pp. 4 and 7; Book of Authorities, Tab 7. 

59. On numerous occasions, courts have held that Section 11 of the CCAA provides the 

courts with a broad and liberal power, which is at their disposal in order to achieve the overall 
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objective of the CCAA.  Accordingly, an interpretation of the CCAA that facilitates 

restructurings accords with its purpose. 

Re Sulphur Corporation of Canada Ltd. (2002), 35 C.B.R. (4
th

) 304 (Alta Q.B.) (“Sulphur”) at 

para. 26; Book of Authorities, Tab 8. 

60. Given the nature and purpose of the CCAA, this Honourable Court has the authority and 

jurisdiction to depart from the Model Order as is reasonable and necessary in order to achieve a 

successful restructuring. 

(2) The Stay of Proceedings Against Non-Applicants is Appropriate 

61. The relief sought in this application includes a stay of proceedings in favour of Cinram 

LP and the Applicants’ direct and indirect subsidiaries that are also party to an agreement with an 

Applicant (whether as surety, guarantor or otherwise) (each, a “Subsidiary Counterparty”), 

including any contract or credit agreement.  It is just and reasonable to grant the requested stay of 

proceedings because: 

a. the Cinram Business is integrated among the Applicants, Cinram LP and the 

Subsidiary Counterparties; 

b. if any proceedings were commenced against Cinram LP, or if any of the third 

parties to such agreements were to commence proceedings or exercise rights and 

remedies against the Subsidiary Counterparties, this would have a detrimental 

effect on the Applicants’ ability to restructure and implement the Proposed 

Transaction and would lead to an erosion of value of the Cinram Business; and 

c. a stay of proceedings that extends to Cinram LP and the Subsidiary 

Counterparties is necessary in order to maintain stability with respect to the 

Cinram Business and maintain value for the benefit of the Applicants’ 

stakeholders. 

Bell Affidavit, paras. 185-186; Application Record, Tab 2. 
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62. The purpose of the CCAA is to preserve the status quo to enable a plan of compromise to 

be prepared, filed and considered by the creditors: 

In the interim, a judge has great discretion under the CCAA to 

make order so as to effectively maintain the status quo in respect of 
an insolvent company while it attempts to gain the approval of its 
creditors for the proposed compromise or arrangement which will 

be to the benefit of both the company and its creditors.   

Lehndorff General Partner Ltd., Re, supra  at para. 5; Book of Authorities, Tab 6. 

Canwest Global, supra at para. 27; Book of Authorities, Tab 1. 

CCAA, Section 11. 

63. The Court has broad inherent jurisdiction to impose stays of proceedings that supplement 

the statutory provisions of Section 11 of the CCAA, providing the Court with the power to grant 

a stay of proceedings where it is just and reasonable to do so, including with respect to non-

applicant parties. 

Lehndorff, supra at paras. 5 and 16; Book of Authorities, Tab 6. 

T. Eaton Co., Re (1997), 46 C.B.R. (3d) 293 (Ont. Gen. Div.) at para. 6; Book of Authorities, Tab 

9. 

64. The Courts have found it just and reasonable to grant a stay of proceedings against third 

party non-applicants in a number of circumstances, including: 

a. where it is important to the reorganization process; 

b. where the business operations of the Applicants and the third party non-applicants 

are intertwined and the third parties are not subject to the jurisdiction of the 

CCAA, such as partnerships that do not qualify as “companies” within the 

meaning of the CCAA; 

c. against non-applicant subsidiaries of a debtor company where such subsidiaries 

were guarantors under the note indentures issued by the debtor company; and 
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d. against non-applicant subsidiaries relating to any guarantee, contribution or 

indemnity obligation, liability or claim in respect of obligations and claims 

against the debtor companies. 

Re Woodward’s Ltd. (1993), 17 C.B.R. (3d) 236 (B.C. S.C.) at para. 31; Book of Authorities, Tab 

10. 

Lehndorff, supra at para. 21; Book of Authorities, Tab 6. 

Canwest Global, supra at paras. 28 and 29; Book of Authorities, Tab 1. 

Re Sino-Forest Corp. 2012 ONSC 2063 (Commercial List) at paras. 5, 18, and 31; Book of 

Authorities, Tab 11. 

Re MAAX Corp, Initial Order granted June 12, 2008, Montreal 500-11-033561-081, (Que. Sup. Ct. 

[Commercial Division]) at para. 7; Book of Authorities, Tab 12. 

65. The Applicants submit the balance of convenience favours extending the relief in the 

proposed Initial Order to Cinram LP and the Subsidiary Counterparties.  The business operations 

of the Applicants, Cinram LP and the Subsidiary Counterparties are intertwined and the stay of 

proceedings is necessary to maintain stability and value for the benefit of the Applicants’ 

stakeholders, as well as allow an orderly, going-concern sale of the Cinram Business as an 

important component of its reorganization process. 

(3) Entitlement to Make Pre-Filing Payments 

66. To ensure the continued operation of the CCAA Parties’ business and maximization of 

value in the interests of Cinram’s stakeholders, the Applicants seek authorization (but not a 

requirement) for the CCAA Parties to make certain pre-filing payments, including: (a) payments 

to employees in respect of wages, benefits, and related amounts; (b) payments to suppliers and 

service providers critical to the ongoing operation of the business; (c) payments and the 

application of credits in connection with certain existing customer programs; and (d) 

intercompany payments among the Applicants related to intercompany loans and shared services.  

Payments will be made with the consent of the Monitor and, in certain circumstances, with the 

consent of the Agent. 

67. There is ample authority supporting the Court’s general jurisdiction to permit payment of 

pre-filing obligations to persons whose services are critical to the ongoing operations of the 

debtor companies.  This jurisdiction of the Court is not ousted by Section 11.4 of the CCAA, 

which became effective as part of the 2009 amendments to the CCAA and codified the Court’s 
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practice of declaring a person to be a critical supplier and granting a charge on the debtor’s 

property in favour of such critical supplier.  As noted by Pepall J. in Re Canwest Global, the 

recent amendments, including Section 11.4, do not detract from the inherently flexible nature of 

the CCAA or the Court’s broad and inherent jurisdiction to make such orders that will facilitate 

the debtor’s restructuring of its business as a going concern. 

Canwest Global supra, at paras. 41 and 43; Book of Authorities, Tab 1. 

68. There are many cases since the 2009 amendments where the Courts have authorized the 

applicants to pay certain pre-filing amounts where the applicants were not seeking a charge in 

respect of critical suppliers.  In granting this authority, the Courts considered a number of 

factors, including: 

a. whether the goods and services were integral to the business of the applicants; 

b. the applicants’ dependency on the uninterrupted supply of the goods or services; 

c. the fact that no payments would be made without the consent of the Monitor; 

d. the Monitor’s support and willingness to work with the applicants to ensure that 

payments to suppliers in respect of pre-filing liabilities are minimized; 

e. whether the applicants had sufficient inventory of the goods on hand to meet their 

needs; and 

f. the effect on the debtors’ ongoing operations and ability to restructure if they 

were unable to make pre-filing payments to their critical suppliers. 

Canwest Global supra, at para. 43; Book of Authorities, Tab 1. 

Re Brainhunter Inc., [2009] O.J. No. 5207 (Sup. Ct. J. [Commercial List]) at para. 21 

[Brainhunter]; Book of Authorities, Tab 13. 

Re Priszm Income Fund (2012), 75 C.B.R. (5
th

) 213 (Ont. Sup. Ct. J.) at paras. 29-34; Book of 

Authorities, Tab 14. 

69. The CCAA Parties rely on the efficient and expedited supply of products and services 

from their suppliers and service providers in order to ensure that their operations continue in an 
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efficient manner so that they can satisfy customer requirements. The CCAA Parties operate in a 

highly competitive environment where the timely provision of their products and services is 

essential in order for the company to remain a successful player in the industry and to ensure the 

continuance of the Cinram Business.  The CCAA Parties require flexibility to ensure adequate 

and timely supply of required products and to attempt to obtain and negotiate credit terms with 

its suppliers and service providers.  In order to accomplish this, the CCAA Parties require the 

ability to pay certain pre-filing amounts and post-filing payables to those suppliers they consider 

essential to the Cinram Business, as approved by the Monitor.  The Monitor, in determining 

whether to approve pre-filing payments as critical to the ongoing business operations, will 

consider various factors, including the above factors derived from the caselaw. 

Bell Affidavit, paras. 226, 228, 230; Application Record, Tab 2. 

70. In addition, the CCAA Parties’ continued compliance with their existing customer 

programs, as described in the Bell Affidavit, including the payment of certain pre-filing amounts 

owing under certain customer programs and the application of certain credits granted to 

customers pre-filing to post-filing receivables, is essential in order for the CCAA Parties to 

maintain their customer relationships as part of the CCAA Parties’ going concern business. 

Bell Affidavit, paras. 234; Application Record, Tab 2. 

71. Further, due to the operational integration of the businesses of the CCAA Parties, as 

described above, there is a significant volume of financial transactions between and among the 

Applicants, including, among others, charges by an Applicant providing shared services to 

another Applicant of intercompany accounts due from the recipients of those services, and 

charges by a Applicant that manufactures and furnishes products to another Applicant of inter-

company accounts due from the receiving entity. 

Bell Affidavit, paras. 225; Application Record, Tab 2. 
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72. Accordingly, the Applicants submit that it is appropriate in the present circumstances for

this Honourable Court to exercise its jurisdiction and grant the CCAA Parties the authority to 

make the pre-filing payments described in the proposed Initial Order subject to the terms therein. 

(4) The Charges Are Appropriate

73. The Applicants seek approval of certain Court-ordered charges over their assets relating

to their DIP Financing (defined below), administrative costs, indemnification of their trustees, 

directors and officers, KERP and Support Agreement. The Lenders and the Administrative Agent 

under the Credit Agreements, the senior secured facilities that will be primed by the charges, 

have been provided with notice of the within Application. The proposed Initial Order does not 

purport to give the Court-ordered charges priority over any other validly perfected security 

interests.  

(A) DIP Lenders’ Charge

74. In the proposed Initial Order, the Applicants seek approval of the DIP Credit Agreement

providing a debtor-in-possession term facility in the principal amount of $15 million (the “DIP 

Financing”), to be secured by a charge over all of the assets and property of the Applicants that 

are Borrowers and/or Guarantors under the Credit Agreements (the “Charged Property”) ranking 

ahead of all other charges except the Administration Charge. 

75. Section 11.2 of the CCAA expressly provides the Court the statutory jurisdiction to grant

a debtor-in-possession (“DIP”) financing charge: 

11.2(1) Interim financing - On application by a debtor company 

and on notice to the secured creditors who are likely to be affected 
by the security or charge, a court may make an order declaring that 
all or part of the company’s property is subject to a security or 

charge — in an amount that the court considers appropriate — in 
favour of a person specified in the order who agrees to lend to the 

company an amount approved by the court as being required by the 
company, having regard to its cash-flow statement. The security or 
charge may not secure an obligation that exists before the order is 

made. 
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11.2(2) Priority – secured creditors – The court may order that the 
security or charge rank in priority over the claim of any secured 

creditor of the company. 

Re Timminco Ltd. (2012), 211 A.C.W.S. (3d) 881(Ont. Sup. Ct. J. [Commercial List]) at para. 31; 

Book of Authorities, Tab 15. CCAA, Section 11.2(1) and (2). 

76. Section 11.2 of the CCAA sets out the following factors to be considered by the Court in 

deciding whether to grant a DIP financing charge: 

11.2(4) Factors to be considered – In deciding whether to make an 
order, the court is to consider, among other things, 

(a) the period during which the company is expected to be subject to 
proceedings under this Act; 

(b) how the company’s business and financial affairs are to be managed 
during the proceedings; 

(c) whether the company’s management has the confidence of its major 

creditors; 

(d) whether the loan would enhance the prospects of a viable compromise or 

arrangement being made in respect of the company; 

(e) the nature and value of the company’s property; 

(f) whether any creditor would be materially prejudiced as a result of the 

security or charge; and 

(g) the monitor’s report referred to in paragraph 23(1)(b), if any. 

CCAA, Section 11.2(4). 
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77. The above list of factors is not exhaustive, and it may be appropriate for the Court to 

consider additional factors in determining whether to grant a DIP financing charge. For example, 

in circumstances where funds to be borrowed pursuant to a DIP facility were not expected to be 

immediately necessary, but applicants’ cash flow statements projected the need for additional 

liquidity, the Court in granting the requested DIP charge considered the fact that the applicants’ 

ability to borrows funds that would be secured by a charge would help retain the confidence of 

their trade creditors, employees and suppliers. 

Re Canwest Publishing Inc./Publications Canwest Inc. (2010), 63 C.B.R. (5
th

) 115 (Ont. Sup. Ct. 

J. [Commercial List]) at paras. 42-43 [Canwest Publishing]; Book of Authorities, Tab 16. 

78. Courts in recent cross-border cases have exercised their broad power to grant charges to 

DIP lenders over the assets of foreign applicants. In many of these cases, the debtors have 

commenced recognition proceedings under Chapter 15. 

Re Catalyst Paper Corporation , Initial Order granted on January 31, 2012, Court File No. S-

120712 (B.C.S.C.) [Catalyst Paper]; Book of Authorities, Tab 17. 

Angiotech, supra, Initial Order granted on January 28, 2011, Court File No. S-110587; Book of 

Authorities, Tab 18 

Re Fraser Papers Inc., Initial Order granted on June 18, 2009, Court File No. CV-09-8241-00CL; 

Book of Authorities, Tab 19. 

79. As noted above, pursuant to Section 11.2(1) of the CCAA, a DIP financing charge may 

not secure an obligation that existed before the order was made. The requested DIP Lenders’ 

Charge will not secure any pre-filing obligations. 

80. The following factors support the granting of the DIP Lenders’ Charge, many of which 

incorporate the considerations enumerated in Section 11.2(4) listed above: 

a. the Cash Flow Forecast indicates the Applicants will need additional liquidity 

afforded by the DIP Financing in order to continue operations through the 

duration of these proposed CCAA Proceedings; 
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b. the Cinram Business is intended to continue to operate on a going concern basis 

during these CCAA Proceedings under the direction of the current management 

with the assistance of the Applicants’ advisors and the Monitor; 

c. the DIP Financing is expected to provide the Applicants with sufficient liquidity 

to implement the Proposed Transaction through these CCAA Proceedings and 

implement certain operational restructuring initiatives, which will materially 

enhance the likelihood of a going concern outcome for the Cinram Business; 

d. the nature and the value of the Applicants’ assets as set out in their consolidated 

financial statements can support the requested DIP Lenders’ Charge; 

e. members of the Steering Committee under the First Lien Credit Agreement, who 

are senior secured creditors of the Applicants, have agreed to provide the DIP 

Financing; 

f. the proposed DIP Lenders have indicated that they will not provide the DIP 

Financing if the DIP Lenders’ Charge is not approved; 

g. the DIP Lenders’ Charge will not secure any pre-filing obligations; 

h. the senior secured lenders under the Credit Agreements affected by the charge 

have been provided with notice of these CCAA Proceedings; and 

i. the proposed Monitor is supportive of the DIP Facility, including the DIP 

Lenders’ Charge. 

Bell Affidavit, paras. 199-202, 205-208; Application Record, Tab 2. 

(B) Administration Charge 

81. The Applicants seek a charge over the Charged Property in the amount of CAD$3.5 

million to secure the fees of the Monitor and its counsel, the Applicants’ Canadian and U.S. 

counsel, the Applicants’ Investment Banker, the Canadian and U.S. Counsel to the DIP Agent, 
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the DIP Lenders, the Administrative Agent and the Lenders under the Credit Agreements, and 

the financial advisor to the DIP Lenders and the Lenders under the Credit Agreements (the 

“Administration Charge”). This charge is to rank in priority to all of the other charges set out in 

the proposed Initial Order. 

82. Prior to the 2009 amendments, administration charges were granted pursuant to the 

inherent jurisdiction of the Court.  Section 11.52 of the CCAA now expressly provides the court 

with the jurisdiction to grant an administration charge: 

11.52(1) Court may order security or charge to cover certain costs 

On notice to the secured creditors who are likely to be affected by 
the security or charge, the court may make an order declaring that 
all or part of the property of a debtor company is subject to a 

security or charge -- in an amount that the court considers 
appropriate – in respect of the fees and expenses of 

(a) the monitor, including the fees and expenses of any financial, 
legal or other experts engaged by the monitor in the performance 
of the monitor’s duties; 

(b) any financial, legal or other experts engaged by the company 
for the purpose of proceedings under this Act; and 

(c) any financial, legal or other experts engaged by any other 
interested person if the court is satisfied that the security or charge 
is necessary for their effective participation in proceedings under 

this Act. 

11.52(2)   Priority 

The court may order that the security or charge rank in priority 
over the claim of any secured creditor of the company. 

CCAA, Section 11.52(1) and (2). 

82. Administration charges were granted pursuant to Section 11.52 in, among other cases, 

Timminco, Canwest Global and Canwest Publishing. 

Canwest Global, supra; Book of Authorities, Tab 1. 

Canwest Publishing, supra; Book of Authorities, Tab 16.  

Re Timminco Ltd., 2012 ONSC 106 (Commercial List) [Timminco]; Book of Authorities, Tab 20. 
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84. In Canwest Publishing, the Court noted Section 11.52 does not contain any specific 

criteria for a court to consider in granting an administration charge and provided a list of non-

exhaustive factors to consider in making such an assessment. These factors were also considered 

by the Court in Timminco.  The list of factors to consider in approving an administration charge 

include: 

a. the size and complexity of the business being restructured; 

b. the proposed role of the beneficiaries of the charge; 

c. whether there is unwarranted duplication of roles; 

d. whether the quantum of the proposed charge appears to be fair and reasonable; 

e. the position of the secured creditors likely to be affected by the charge; and 

f. the position of the Monitor. 

Canwest Publishing supra, at para. 54; Book of Authorities, Tab 16. 

Timminco, supra, at paras. 26-29; Book of Authorities, Tab 20. 

85. The Applicants submit that the Administration Charge is warranted and necessary, and 

that it is appropriate in the present circumstances for this Honourable Court to exercise its 

jurisdiction and grant the Administration Charge, given: 

a. the proposed restructuring of the Cinram Business is large and complex, spanning 

several jurisdictions across North America and Europe, and will require the 

extensive involvement of professional advisors; 

b. the professionals that are to be beneficiaries of the Administration Charge have 

each played a critical role in the CCAA Parties’ restructuring efforts to date and 

will continue to be pivotal to the CCAA Parties’ ability to pursue a successful 

restructuring going forward, including the Investment Banker’s involvement in 

the completion of the Proposed Transaction; 
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c. there is no unwarranted duplication of roles; 

d. the senior secured creditors affected by the charge have been provided with notice 

of these CCAA Proceedings; and 

e. the Monitor is in support of the proposed Administration Charge. 

Bell Affidavit, paras. 188, 190; Application Record, Tab 2. 

(C) Directors’ Charge 

86. The Applicants seek a Directors’ Charge in an amount of CAD$13 over the Charged 

Property to secure their respective indemnification obligations for liabilities imposed on the 

Applicants’ trustees, directors and officers (the “Directors and Officers”).  The Directors’ Charge 

is to be subordinate to the Administration Charge and the DIP Lenders’ Charge but in priority to 

the KERP Charge and the Consent Consideration Charge. 

87. Section 11.51 of the CCAA affords the Court the jurisdiction to grant a charge relating to 

directors’ and officers’ indemnification on a priority basis: 

11.51(1) Security or charge relating to director’s indemnification 

On application by a debtor company and on notice to the secured 
creditors who are likely to be affected by the security or charge -- 

in an amount that the court considers appropriate -- in favour of 
any director or officer of the company to indemnify the director or 
officer against obligations and liabilities that they may incur as a 

director or officer of the company after the commencement of 
proceedings under this Act. 

11.51(2)  Priority 

The court may order that the security or charge rank in priority 
over the claim of any secured creditors of the company 

11.51(3)  Restriction -- indemnification insurance 
The court may not make the order if in its opinion the company 
could obtain adequate indemnification insurance for the director or 

officer at a reasonable cost. 

11.51(4) Negligence, misconduct or fault 

The court shall make an order declaring that the security or charge 
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does not apply in respect of a specific obligation or liability 
incurred by a director or officer if in its opinion the obligation or 

liability was incurred as a result of the director’s or officer’s gross 
negligence or wilful misconduct or, in Quebec, the director’s or 

officer’s gross or intentional fault. 

CCAA, Section 11.51. 

88. The Court has granted director and officer charges pursuant to Section 11.51 in a number

of cases. In Canwest Global, the Court outlined the test for granting such a charge: 

I have already addressed the issue of notice to affected secured 
creditors. I must also be satisfied with the amount and that the 
charge is for obligations and liabilities the directors and officers 

may incur after the commencement of proceedings. It is not to 
extend to coverage of wilful misconduct or gross negligence and 

no order should be granted if adequate insurance at a reasonable 
cost could be obtained. 

Canwest Global, supra at paras 46-48; Book of Authorities, Tab 1. 

Canwest Publishing, supra at paras. 56-57; Book of Authorities, Tab 16. 

Timminco, supra at paras. 30-36; Book of Authorities, Tab 20. 

89. The Applicants submit that the D&O Charge is warranted and necessary, and that it is

appropriate in the present circumstances for this Honourable Court to exercise its jurisdiction and 

grant the D&O Charge in the amount of CAD$13 million, given: 

a. the Directors and Officers of the Applicants may be subject to potential liabilities

in connection with these CCAA proceedings with respect to which the Directors

and Officers have expressed their desire for certainty with respect to potential 

personal liability if they continue in their current capacities;

b. renewal of coverage to protect the Directors and Officers is at a significantly

increased cost due to the imminent commencement of these CCAA proceedings;

c. the Directors’ Charge would cover obligations and liabilities that the Directors

and Officers, as applicable, may incur after the commencement of these CCAA

Proceedings and is not intended to cover wilful misconduct or gross negligence;
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d. the Applicants require the continued support and involvement of their Directors 

and Officers who have been instrumental in the restructuring efforts of the CCAA 

Parties to date; 

e. the senior secured creditors affected by the charge have been provided with notice 

of these CCAA proceedings; and 

f. the Monitor is in support of the proposed Directors’ Charge. 

Bell Affidavit, paras. 249, 250, 254-257 ; Application Record, Tab 2. 

(D) KERP Charge 

90. The Applicants seek a KERP Charge in an amount of CAD$3 million over the Charged 

Property to secure the KERP Retention Payments, KERP Transaction Payments and Aurora 

KERP Payments payable to certain key employees of the CCAA Parties crucial for the CCAA 

Parties’ successful restructuring. 

91. The CCAA is silent with respect to the granting of KERP charges.  Approval of a KERP 

and a KERP charge are matters within the discretion of the Court. The Court in Re Grant Forest 

Products Inc. considered a number of factors in determining whether to grant a KERP and a 

KERP charge, including: 

a. whether the Monitor supports the KERP agreement and charge (to which great 

weight was attributed); 

b. whether the employees to which the KERP applies would consider other 

employment options if the KERP agreement were not secured by the KERP 

charge; 

c. whether the continued employment of the employees to which the KERP applies 

is important for the stability of the business and to enhance the effectiveness of 

the marketing process; 
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d. the employees’ history with and knowledge of the debtor; 

e. the difficulty in finding a replacement to fulfill the responsibilities of the 

employees to which the KERP applies; 

f. whether the KERP agreement and charge were approved by the board of 

directors, including the independent directors, as the business judgment of the 

board should not be ignored; 

g. whether the KERP agreement and charge are supported or consented to by 

secured creditors of the debtor; and 

h. whether the payments under the KERP are payable upon the completion of the 

restructuring process. 

Re Grant Forest Products Inc. (2009), 57 C.B.R. (5
th

) 128 (Ont. Sup. Ct. J [Commercial List]) at 

para. 8-24 [Grant Forest]; Book of Authorities, Tab 21. 

Canwest Publishing supra, at paras 59; Book of Authorities, Tab 16. 

Canwest Global supra, at para. 49; Book of Authorities, Tab 1. 

Re Timminco Ltd. (2012), 95 C.C.P.B. 48 (Ont. Sup. Ct. J [Commercial List]) at paras. 72-75; 

Book of Authorities, Tab 22. 

92. The purpose of a KERP arrangement is to retain key personnel for the duration of the 

debtor’s restructuring process and it is logical for compensation under a KERP arrangement to be 

deferred until after the restructuring process has been completed, with “staged bonuses” being 

acceptable. KERP arrangements that do not defer retention payments to completion of the 

restructuring may also be just and fair in the circumstances. 

Grant Forest, supra at para. 22-23; Book of Authorities, Tab 21. 

93. The Applicants submit that the KERP Charge is warranted and necessary, and that it is 

appropriate in the present circumstances for this Honourable Court to exercise its jurisdiction and 

grant the KERP Charge in the amount of CAD$3 million, given: 

a. the KERP was developed by Cinram with the principal purpose of providing an 

incentive to the Eligible Employees, the Eligible Officers, and the Aurora 
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Employees to remain with the Cinram Group while the company pursued its 

restructuring efforts; 

b. the Eligible Employees and the Eligible Officers are essential for a restructuring

of the Cinram Group and the preservation of Cinram’s value during the

restructuring process;

c. the Aurora Employees are essential for an orderly transition of Cinram 

Distribution’s business operations from the Aurora facility to its Nashville

facility;

d. it would be detrimental to the restructuring process if Cinram were required to

find replacements for the Eligible Employees, the Eligible Officers and/or the

Aurora Employees during this critical period;

e. the KERP, including the KERP Retention Payments, the KERP Transaction

Payments and the Aurora KERP Payments payable thereunder, not only provides

appropriate incentives for the Eligible Employees, the Eligible Officers and the

Aurora Employees to remain in their current positions, but also ensures that they

are properly compensated for their assistance in Cinram’s restructuring process;

f. the senior secured creditors affected by the charge have been provided with notice

of these CCAA proceedings; and

g. the KERP has been reviewed and approved by the board of trustees of Cinram 

Fund and is supported by the Monitor.

Bell Affidavit, paras. 236-239, 245-247; Application Record, Tab 2. 

(E) Consent Consideration Charge

94. The Applicants request the Consent Consideration Charge over the Charged Property to

secure the Early Consent Consideration. The Consent Consideration Charge is to be subordinate 
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in priority to the Administration Charge, the DIP Lenders’ Charge, the Directors’ Charge and the 

KERP Charge.  

95. The Courts have permitted the opportunity to receive consideration for early consent to a 

restructuring transaction in the context of CCAA proceedings payable upon implementation of 

such restructuring transaction. In Sino-Forest, the Court ordered that any noteholder wishing to 

become a consenting noteholder under the support agreement and entitled to early consent 

consideration was required to execute a joinder agreement to the support agreement prior to the 

applicable consent deadline. Similarly, in these proceedings, lenders under the First Lien Credit 

Agreement who execute the Support Agreement (or a joinder thereto) and thereby agree to 

support the Proposed Transaction  on or before July 10, 2012, are entitled to Early Consent 

Consideration earned on consummation of the Proposed Transaction to be paid from the net sale 

proceeds. 

Sino-Forest, supra, Initial Order granted on March 30, 2012, Court File No. CV-12-9667-00CL at 

para. 15; Book of Authorities, Tab 23. Bell Affidavit, para. 176; Application Record, Tab 2. 

96. The Applicants submit it is appropriate in the present circumstances for this Honourable 

Court to exercise its jurisdiction and grant the Consent Consideration Charge, given: 

a. the Proposed Transaction will enable the Cinram Business to continue as a going 

concern and return to a market leader in the industry;  

b. Consenting Lenders are only entitled to the Early Consent Consideration if the 

Proposed Transaction is consummated; and  

c. the Early Consent Consideration is to be paid from the net sale proceeds upon 

distribution of same in these proceedings.  

Bell Affidavit, para. 176; Application Record, Tab 2. 
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